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(Witness sworn.) 

THOMAS W. SMITH, 

called as a witness herein, having been first duly 
sworn, was examined and testified as follows: 

THE WITNESS: I do. 

MR. PROCTOR: Why don't we go around the 
table and introduce ourselves. I'm Craig Proctor 
from Shook, Hardy & Bacon in Kansas City, and I 
represent Philip Morris and Lorillard. And I have 
with me Kelly Foos, F-O-O-S. 

MR. SUFFERN: I'm Michael Suffern from 
Dinsmore & Shohl in Cincinnati. I represent Brown 
& Williamson Tobacco Corporation, as successor by 
merger to the American Tobacco Company. 

MR. SMITH: My name is Russ Smith. I 
represent the plaintiff. And, Craig, if you would 
just indicate a little further about Kelly's role, 
please. 

MR. PROCTOR: Yeah. Kelly is a research 
analyst with Shook, Hardy & Bacon. She is not an 
attorney, and she'll just be assisting me today. 

MR. SMITH: And she will not be 
testifying in the case? 

MR. PROCTOR: Oh, no, no, no. No, not 

4 


at all. 

MR. SMITH: Just the brain power. 

MR. PROCTOR: That's right, I need a 

lot. 


I'd like to mark as Exhibit 1 the 
amended notice of deposition duces tecum of 
Mr. Tom Smith, dated June 20, 2001. Russ, here's 
a copy for you. 

MR. SMITH: Thanks. 

(Exhibit 1 marked.) 

MR. SUFFERN: I'm sorry. Can we go off 
the record for one second, Russ? 

MR. SMITH: Yes, sir. 

(Off record discussion.) 

BY MR. PROCTOR: 

Q Dr. Smith, could you please look at 
what's been marked as Exhibit 1, which is your 
deposition notice in this case. Have you seen 
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this document before, sir? 

A No. 

MR. SMITH: I can say on his behalf, by 
the way, I think — as I indicated to you before 
we began, over there are two stacks of materials, 
which I think is everything he has regarding this 

5 

case that he's brought down. 

MR. PROCTOR: Okay. 

BY MR. PROCTOR: 

Q And in all fairness. Dr. Smith, I mean, 
this was sent out on June 20th, but I do want to 
ask you, nonetheless, a couple questions about 
page — well, it's numbered page six, but it's 
entitled "Items and Documents to Have Present." 

Do you see that, sir? 

A Yes. 

Q And although it begins with number nine, 
there are — there are eight items requested on 
this duces tecum attached to your deposition 
notice. Do you see that? 

A Right. 

Q And to the extent you have any of the 
items contained in these eight numbered requests, 
would each and every one of those items be in that 
stack over there that Mr. Smith has pointed to? 

A All right. Let me read this and then 
I'll answer you. 

Q Okay. 

A Yes, should all be there. 

Q A little bit later on, after we've had a 
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chance to look through some of those materials. 
I'll probably be identifying each of those for the 
record. 

Dr. Smith, is there anything else, 
any other materials you have reviewed or prepared 
for this case, regardless of whether or not you 
believe they are listed on that duces tecum, that 
are not in that stack that Mr. Smith referred to? 

A There were other materials that I 
reviewed but did not use for it. That is, I did 
not — I reviewed material — I searched material, 
where I found nothing relevant in it. That would 
be the — excluded from that stack. 

Q Would you have included in your stack 
materials which you deemed to be contrary to your 
opinions in this case, as well as materials that 
supported your opinions in this case? 

A Yes. I would have — I've included any 
material that I found on point to the — what I 
was covering in this report. 

Q So when you say you excluded materials 

that were not relevant, you didn't base relevance 
on whether they supported your opinion or were 
contrary to your opinion. You based relevance on 

7 

whether they dealt with the issue or not? 

A That's correct. 

Q Okay. Dr. Smith, I would like to have 

the court reporter mark as Exhibit 2 your May 2001 
expert report in this case, entitled "Public 
Knowledge About Smoking and Health," comma, "1939 
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through 1965." 

MR. PROCTOR: Russ, do you need a copy 

of this? 

MR. SMITH: No, sir. Thank you. 

BY MR. PROCTOR: 

Q And I'll be asking some further 
questions about this later, but for now. 

Dr. Smith, is this in fact a true and accurate 
copy of the expert report you've submitted in this 
case? 

A Well — 

Q Assuming I didn't inadvertently — 

A — the pages are out of order, so let me 
reconstruct them first. 

MR. SMITH: But the notice was marked 

Exhibit 1? 

MR. PROCTOR: Correct. 

THE WITNESS: It appears to be, yes. 
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BY MR. PROCTOR: 

Q Dr. Smith, I'd now like to mark as 
Exhibit 3 your curriculum vitae submitted in this 
case, dated April of 2001. 

(Exhibit 3 marked.) 

BY MR. PROCTOR: 

Q Dr. Smith, is that a true and accurate 
copy of your most recent curriculum vitae, 
assuming I have not inadvertently left out a page? 

A Well — 

Q Here, let me give you this copy, please, 

sir. 

A Yeah. I mean, it appears to be. There 
are some photocopying problems here on at least 
one page, but it appears to be my CV, yes. 

MR. PROCTOR: Why don't we just mark 
this one instead, ma'am, if you could substitute. 

(Exhibit 3 remarked.) 

BY MR. PROCTOR: 

Q Now, Dr. Smith, I have substituted a 
more appropriately copied copy of your CV. Is 
what is marked as Exhibit 3 now a true and 
accurate copy of your most recent CV? 

A It looks like it, yes. 

9 

Q Dr. Smith, I'd like to mark as Exhibit 4 
something else that you've submitted in this case. 
I'm not exactly sure what it is. 

A It's what we call a short bio. 

Q A short bio? 

A Yeah. 

Q Did you prepare that for this case or is 

that something that you prepared — 

A Standard boilerplate. 

Q Is everything in your standard 

boilerplate short bio true and accurate to the 
best of your knowledge? 

A Yes. 

(Exhibit 4 marked.) 

MR. PROCTOR: I'd like to mark as 
Exhibit 5 a one-page document entitled "Trial 
Testimony of Tom W. Smith." 

(Exhibit 5 marked.) 

BY MR. PROCTOR: 


http://legacy.library.ucsf.§dttJi(fti#plDrt^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/hsjl0001 



20 

Q 

Dr. Smith, is that your signature on 

21 

that document? 

22 

A 

It is . 

23 

Q 

And is it true and accurate that you 

24 

have not 

testified in a court case during the last 



10 

1 

four years, sir? 

2 

A 

That's correct. 

3 

Q 

And finally. Dr. Smith, I would like to 

4 

mark as 

Exhibit 6 a letter from you to the A. 

5 

Russell 

Smith Law Offices, dated May 23, 2001, 

6 

that states: My rate of compensation for 

7 

deposition and trial testimony is $250 per hour. 

8 


(Exhibit 6 marked.) 

9 

BY MR. PROCTOR: 

10 

Q 

And is that your signature on that 

11 

document 

, sir? 

12 

A 

Yes, it is. 

13 

Q 

And is that statement contained in that 

14 

document 

true and accurate? 

15 

A 

It is. 

16 

Q 

Dr. Smith, where do you live? 

17 

A 

In [DELETED]. 

18 

Q 

[DELETED]. How far is that from 

19 

here? 


20 

A 

[DELETED]. 

21 

Q 

And you work at the National Opinion 

22 

Research 

Center, where we're at today, correct? 

23 

A 

Correct. 

24 

Q 

And what do you do here? 
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A I'm director of the General Social 
Survey and a senior research scientist. 

Q Tell me what you do on a day-to-day 
basis when you come here. 

A Answer a lot of e-mails, plan the design 
for future surveys, analyze existing surveys, 
search for funds to support further research, 
coordinate the International Social Survey 
Program. I mean, I could name lots of other 
miscellaneous things, but that's some of the main 
things. 

Q Those items you just mentioned would be 

the typical thing you would do on a day-to-day 
basis here at the National Opinion Research 
Center, correct? 

A Correct. 

Q Before we go any further. Dr. Smith, one 
of your exhibits indicates you have not testified 
in the last four years. Have you ever in your 
life testified either at a deposition or at trial 
on any type of issue? 

A Yes, I have. 

Q And could you please explain to me when 
the testimony was, whether it was a deposition or 

12 


1 trial, and what the general subject matter was for 

2 each of those to the best of your knowledge. 

3 A Right. Something like ten to 12 years 

4 ago, I testified in a case involving birth 

5 certificates in the state of Illinois and whether 

6 the state requirement of certain new information 

7 was appropriate for that. The — I testified on 


http://legacy.library.ucsf.§dttJi(fti#plDrt^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/hsjl0001 



8 

behalf of 

the ACLU in that case. 

9 

10 

the early 

And then somewhat more recently, in 
'90s, I was — testified involving a 

11 

case with 

a bankrupt furrier. 

12 

Q 

I'm sorry, sir, a — 

13 

A 

A bankrupt furrier. 

14 

Q 

What is that? 

15 

A 

A man who sells fur coats and other — 

16 

Q 

Oh, okay. 

17 

A 

— things like that, who the State of 

18 

Illinois 

was attempting to claim from the bankrupt 

19 

estates that certain taxes on — sales taxes had 

20 

not been 

paid, and the attorneys for the estate 

21 

were questioning the method for determining the 

22 

payment or nonpayment of sales tax on court cases. 

23 

24 

judge in 

And so we had testimony before the 
private chambers and a deposition, but 

1 

then the 

13 

State did not proceed with contesting the 

2 

issue at 

trial. 

3 

Q 

So you — 

4 

A 

Those are the only two court cases that 


5 I were involved in that involved either deposition 

6 or testimony. I believe in one or two other cases 

7 I was contacted by a party involved in the case 

8 and may have given them some advice over the 

9 phone, but did not proceed in any more formal 

10 manner. 

11 Q In the first case about ten or 12 years 

12 ago dealing with birth certificates, you testified 

13 for the ACLU. Was that the plaintiff in the case? 

14 A They were suing the state, as I recall, 

15 to prevent the enactment of a change in the 

16 required information on birth certificates. 

17 Q And so you testified for the plaintiff 

18 in that case, correct? 

19 A Right. I believe they were the 

20 plaintiff. 

21 Q And did you give either a deposition or 

22 testify at trial in that case? 

23 A I did both. 

24 Q And was there a jury in that trial or 

14 

1 was it a judge trial only? 

2 A Well, it was, as I recall. Federal 

3 Court, I think, in Peoria, and there was certainly 

4 a judge there, but I don't recall if there was a 

5 jury there or not. 

6 Q Do you have copies of any of the 

7 transcripts of either depositions or trial 

8 testimony that you gave in either one of those two 

9 cases that you just mentioned? 

10 A I don't believe I do. 

11 Q If — subject to how your counsel wants 

12 to deal with this issue, we'll at least ask or 

13 inquire that if you could look for copies of 

14 those, and if you have those, I would ask for 

15 them, and your counsel can decide whether or not 

16 he is willing to give those to me. 

17 Before we go on further with the 

18 deposition, I assume that, since you have in fact 

19 testified on at least two occasions, that you're 

20 generally familiar with the rules of depositions? 
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A Let's just say I've had a taste of it. 
I'm not sure I would say I'm generally familiar 
with them. I've had, as you say, some experience 
with the procedure. 

15 

Q The main things I want to emphasize, 
just so the record is straight on everything we 
say, is that I want to make very careful that 
whenever I ask a question, that you make sure that 
you understand my question. If you believe it's 
ambiguous, overbroad, unintelligible, and some of 
them likely will be, I'd like for you to tell me, 
because it's very important that whatever 
testimony the court reporter transcribes from you 
be true and accurate and be based upon your good 
faith response to the question. 

So can you do that for me? If I 
have a bad question, will you tell me, please? 

A Very good. I'll try and do that. 

Q And it's also important, and you've been 
doing this, that when you answer, that you answer 
verbally instead of shaking your head, so an 
actual "yes" or a "no" as opposed to shaking your 
head, so the court reporter can take that down, 
and you've been doing that. 

A Okay. Very good. 

Q And we are limited here today by court 
order to four hours, so I wanted to ask you: Are 
you available for the four-hour time frame, from 

16 

when we started up through and including what 
would normally be a lunch break? 

A If necessary, yes. 

Q Okay. Have you ever been contacted by 
anyone to render advice on any issue dealing with 
smoking and health issues, other than Mr. Smith 
and his law office? 

A No, not — not otherwise, right. 

Q And that would include — when you 

mentioned a couple instances where people have 
contacted you but not actually retained you to 
testify, the purpose of that contact was not to 
get advice on smoking and health issues, even 
including smoking and health issues that might 
relate to public opinion polls, correct? 

A Correct. There's been no prior contact 
dealing in any way with the issue of smoking. 

Q Dr. Smith, who is George H. Gallup, 
G-A-L-L-U-P? 

A Yeah. He's the founder of the Gallup 
Organization, one of the early pioneers in the 
public opinion research industry. He's from — he 
was from Iowa and was in both journalism and 
advertising before he founded, in about 1935, the 

17 

Gallup Organization, which is, of course, what 
remains today one of the leading survey research 
organizations. 

Q Is Dr. Gallup still alive today? 

A No. He died about 20 years ago, I 
think. 

Q Was he a well-respected person in the 
polling field? 
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A 

Yes . 



10 

Q 

Was he considered to be the 

father of 

11 

modern 

day polling? 



12 

A 

One of the 

fathers. Roper, 

Crosley and 

13 

Gallup 

are the three 

who in the 1930s 

all started 

14 

firms at about the same time and were 

— could 

15 

legitimately be seen 

as the founding 

fathers of 

16 

modern 

public opinion polling. 


17 

Q 

And would 

you agree as we sit here 

18 

today. 

as an expert 

in polling, that 

George H. 

19 

Gallup 

is one of the 

founding fathers 

of modern 

20 

polling 

? 



21 

A 

Yes, he is 

. 


22 

Q 

In your own opinion as well 

, correct? 

23 

A 

In my own 

— consensus as well as my own 

24 

opinion 

, yes. 
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Q And what was Dr. Gallup a doctor of? 

A I can't say I remember for sure. 

Q You indicated that Dr. Gallup founded or 

started the Gallup Poll in about 1935 or so? 

A Right. 

Q Is 1935 considered to be the year when 
modern polling came into effect? 

A Well, the kind of hallmark event is when 
George Gallup called the '36 election correctly, 
while the Literary Digest, a magazine — a leading 
magazine which had been doing election forecasts 
for some — some time prior to that, miscalled the 
election, and that's what really — that 
established this very new fledgling enterprise in 
a major way in '36. 

So you have various threads which 
are developing in the '20s and '30s and then this 
major kind of establishing event with the correct 
prediction by Gallup of Roosevelt, while the 
Literary Digest incorrectly predicted Alf Landon's 
victory. 

Q Is the reason 1936 is a hallmark year 
because that was the first time when it came to 
light that someone had predicted the results of a 

19 


1 presidential election, or were there some new 

2 techniques that were created or invented during 

3 that time frame? 

4 A Well, the techniques were evolving in 

5 the early '30s. By late '35, as I recall, Gallup 

6 had a national organization in place. And it was 

7 the prediction of the '36 election that 

8 established him and raptly led to the expansion of 

9 both his business as well as the field as a whole, 

10 since it had the — had this track record of a 

11 correct prediction in contrast to the 

12 well-established Literary Digest magazine's 

13 incorrect prediction. 

14 Q Are Dr. Gallup's theories and positions 

15 on polling issues still regarded today as reliable 

16 and authoritative among polling experts? 

17 A Well, I'd say that's hard to say. I 

18 would say that his pioneering efforts are thought 

19 very highly of and his position at the time as 

20 being a leader are well-recognized, but the 

21 qualification would be, of course, the techniques 


http://legacy.library.ucsf.§dttJi(fti#plDrt^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/hsjl0001 



22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 


that he used in the '30s are not as advanced as 
the techniques and the sampling procedures that 
are now used today. So that would be the only 

20 

qualification. 

Q Would you say that the techniques used 
by Dr. Gallup and the Gallup polling organization 
in the '30s, '40s, '50s and '60s were 

state-of-the-art polling techniques? 

A Yes. They were — they represented 
solid, reliable polling techniques. They did 
evolve and improve over time during that period, 
but they represent good practice during that 
period, yes. 

Q And you believe that the techniques used 
by Dr. Gallup and the Gallup Poll from the '30s 
throughout the '60s were in fact about as good of 
techniques as one could have used during that time 
frame, correct? 

A Yes. 

Q Have you ever heard Dr. Gallup refer to 
a certain polling rate as a phenomenal figure? 

A Not that I recall. 

Q Does that have some meaning in the 
polling field, as to have a phenomenal figure in 
the result of a poll? 

A It would have no meaning outside the — 
other than the general English language 

21 

understanding of the term. It has no specialized 
or technical meaning in the field. 

Q What would be your understanding of what 
that might represent in the context you've just 
discussed, the term "phenomenal figure"? 

A Well, phenomenal would be something that 
would exceed what would be normal or expected, 
something that would be either very high or very 
low, a very strong, striking result. 

Q So you would equate the word — you 
would say a phenomenal result would be a striking 
result? 

A In most contexts, yes. 

Q Would it be an extraordinary result in 
most contexts? 

A I myself would see the word 
"extraordinary" as a bit stronger than 
"phenomenal," but I think that's a matter of 
particular use. 

Q Is there some level in the realm of 
polling, where on a particular issue the results 
are so high that you as a polling expert have some 
terminology you would use to describe such high 
results? 

22 

A Well, this kind of adjective approach is 
in some ways counter to what polling is all about. 
Polling is primarily about producing numerical 
estimates which should be able to speak for 
themselves. That is to say, what is important is 
that a certain result, say, shows that 80 percent 
thinks or believes or has some particular aspect. 
And then you can apply adjectives to that, saying 
that's a large majority or a consensus or this is 
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a phenomenally high level of presidential approval 
or whatnot, but the essence is the numerical 
results. 

Q So if you had a figure, like on a 
president — on any issue, really, that was in the 
realm of 75 to 80 percent, would you call that a 
phenomenal figure in polling? 

A It depends. For presidential approval, 
for example, that would be a very strong, perhaps 
not quite phenomenal — if one wants to talk about 
how that term is used, it would certainly be well 
above average presidentially. 

For other things, like support for 
capital punishment, that would be an average level 
of public support for capital punishment because 

23 

you have to look at the particular phenomena and 
what is standard — the particular aspect of data 
that you're looking at and what is standard for 
that. Phenomenal would indicate, as the term — I 
would — as I would say the term used, as 
something that would be beyond and above the 
expected for whatever you're looking at. 

So that fact that 96 percent of 
Americans are employed right now is not 
phenomenal. It is a — it represents the rate of 
employment that has existed for the last several 
years. If that rate was to fall — to rise to 99 
percent, then within the context of unemployment 
rates, that would be a phenomenally high level of 
employment, a phenomenally low level of 
unemployment. 

Q Dr. Smith, you mentioned, and I don't 
want to misquote you, but I believe you said that 
the polling represents numerical estimates which 
should speak for itself or should speak for 
themselves. So why do you need to interpret the 
results if they speak for themselves? 

A Well, you want to do several things. 

You want to, of course, put the number in context, 

24 

such as if you're studying a trend. You want to 
know the point estimate, the current estimate, and 
you might want to know whether it's higher or 
lower than a previous estimate. You may want to 
know how it compares to other countries. 

So the numbers themselves, of 
course, speak for themselves, but they also — 
often is fruitful and sometimes even absolutely 
necessary to view them in context with other 
questions, with earlier time points, with 
references to levels experienced by other 
populations. 

Q So to the average, ordinary person, the 
number on a single polling result would speak for 
themselves to that person, to the average, 
ordinary person, correct? 

A Yes. I mean, it will — it will — a 
certain percentage would take and indicate that 
that many people believed or thought or had 
experienced the particular thing that that 
question is asking about. 

Q And what you bring to the table as an 
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expert is the ability to look at several polls and 
put them together and determine context in trends, 

25 

correct? 

A Yes, that's one of the things. 

Q Is statistical significance and 
differences necessary to show large changes in 
attitude trends? 

A If you're looking at trends, you want — 
and if you want to say that there either has or 
hasn't been a change, then you want that change 
to, if you — in order to say there's been a 
change, you want to take and say that there is a 
statistically-reliable difference. That is, 
the — when comparing the two or more time points, 
that the differences are not likely to have 
occurred by chance. 

If the numbers represent something 
that — and there are certain standards of 
statistical testing that are commonly applied for 
this. If the numbers are greater than would be 
predicted by sampling theory, then one would take 
and say that this represents a reliable change or 
difference between the — between the two or more 
observations. 

Q Did you conduct a statistical 
significance analysis for purposes of the opinions 

26 

you are rendering in this case? 

A In — well, for the — for the opinions 
I'm rendering? 

I guess I'd have to be more 
specific. If there's a specific thing, a specific 
statement or finding, then I can tell you what was 
used to — you know what that judgment or 
observation was based on. I looked at the 
statistical reliability of the data presented 
here, and, again, it will depend on specific 
questions as to what precisely I did. 

Q Let's use as an example, you have 
offered an opinion as to the changes in belief 
over time of the link between cigarette smoking 
and lung cancer. For that precise issue, did you 
conduct an analysis of the statistical 
significance of changes, if any, in that rate? 

A Again, I'd like to be a little more 
specific, if we could. What — do you want to 
bring up some, you know, specific — 

Q Well, I mean, you can't answer the 
question as to whether — well, let me rephrase 
it. 

You looked at polling data from 
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1939 to 1965, according to your report, and you 
offered an opinion on the issue of the belief of 
the specific link between cigarette smoking and 
lung cancer during that period of time. 

Did you conduct an analysis over 
the whole period of time or part of it as to 
whether any changes in that rate were 
statistically significant? 

A Okay. What I did was, for certain of 
the information presented in the report, one could 
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look at the same items across time, and I did look 
at whether those items showed significant 
statistical change. 

For other of the information 
presented here, there was no statement about 
whether, and I can refer to specific tables here 
if you would like, there was no such analysis 
because there was no such conclusions drawn about 
whether things were changing. 

Q Can we go through your report on pages 
one and two for each of your headings, and can I 
ask you and would you be able to answer whether or 
not you conducted a statistical significance test 
on each of those items? 
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A Perhaps if we look through the table, or 
the tables. 

Q Okay. Sure. 

A And so, for example, for table one, I 
can tell you that there was none. 

Q That there — no analysis done or 

no statistically — 

A No statistical tests, because there was 
no — these are all four different items. One 
cannot — one cannot do a comparison between these 
to talk about whether there's been a change 
because each of the items is a separate item and 
there is no possibility of talking about a 
statistical trend because the changes in the items 
are also confounded with the changes in time 
points, so you cannot do that. 

Q Okay. So you, as an expert in polling, 
are of the opinion that you simply cannot do a 
statistical significance analysis based upon the 
items on table one, page four of your report, 
correct? 

A Of a trend, right. 

Q Of a trend. And because you cannot do 
that, you did not in fact do that? 
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A That's right. 

Q Okay. Let's go to table two, page five 
of your report. 

A Right. 

Q Same question: One, are you able to do 
a statistically-significant analysis of this 
information, and, two, did you in fact do one? 

A Yes, you can do it, and I did do it in 
the case of table two. 

Q And what differentiates table two from 

table one such that you were able to do a 

statistically-significant analysis for table two? 

A In the items in table two, you have what 
are essentially the same question. There is — as 
documented, there are some very minor variation in 
wording across the time point, but equivalent 
enough questions that you can consider these to be 
the same measures at each of the points in time. 

So, therefore, when comparing the 
different measures, the time is what is varying 
and not the measurement, not the item, and, 
therefore, you can test whether there is 
sufficient variation in those measures across time 
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to indicate whether there is or is not statistical 

30 

variation. 

Q What kind of time frame would you 
need — strike that. 

If you had the same question that 
were asked multiple times, over what period of 
time for an issue like smoking and health beliefs 
or knowledge would you need to be able to measure 
that such that you would be able to compute a 
statistical — or do a statistically-significant 
analysis? 

A Well, the time frame is really not the 
issue here. If you have two observations 
separated by virtually any unit of time, either 
very short or very long, you can test as to 
whether they — those two independent estimates 
are producing different — statistically reliably 
different or not results for that. 

And of course with multiple points, 
you can do comparisons that consider whether more 
than two — two points, but the length of time 
difference is not an important factor in being 
able to do such calculations. 

Q So it's kind of like a line, as long as 
you have a minimal of two points and the same or 
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nearly identical questions were asked, you can 
connect those two and you would be able to do a 
statistically-significant analysis if asked? 

A That's right, yes. 

Q Well, how about on table one, page four, 
the two public opinion polls from Gallup, one on 
January 1954 and one in June through July of 1954, 
where the same or nearly identical question was 
asked and the results were given. In this 
situation, you could have done a 
statistically-significant analysis, correct? 

A Well, I don't — I don't think those two 
wordings are sufficiently close enough to make 
that desirable to do. You have the two questions. 
The one asks about — they start off the same, 
having heard or read anything recently, but then 
it goes that cigarette smoking may be a cause, and 
the other one, about the effect that cigarette 
smoking may have — may be a cause of cancer. 

And that variation is more than one 
would ideally like to have, so that one can say 
that the measurement is identical and therefore 
the only thing separating them is time. It's not, 
of course, the biggest difference, but it's more 

32 

than would be desirable to mean that only time is 
the factor that's causing differences in the 
results. 

Q Well, let me read those two questions, 
because I see only a three-word difference, and 
the three words being "to the effect." And I see 
in the January '54 poll it says, quote, have you 
heard or read anything recently that cigarette 
smoking may be a cause of cancer of the lung, 
question mark. 

The June/July of 1954 poll says: 
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Have you heard or read anything recently to the 
effect that cigarette smoking may be a cause of 
cancer of the lung. 

Now, did I read those correctly, 

first of all? 

A Yes, I believe so. 

Q So you're saying that the three words 
"to the effect" changes the second question 
enough, such that you are unable to do a 
statistically-significant analysis of any trend or 
relationship over time between the responses to 
those two questions, correct? 

A What it does is complicates the 
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interpretation of any statistical analysis so that 
you are looking at — you can compare these two 
numbers and you can see whether they are 
statistically similar or not. 

The question becomes, then, in the 
interpretation of that. Can you say that it is 
due only to the six months in difference, a short 
period of time, or can you say that it is only due 
to the small difference in wording. And the 
conservative answer is you can't say it's one or 
the other. It could be either of those. 

So it is a less-than-ideal 
situation in terms of comparison, and one has to 
make a judgment as to whether the wording is 
likely to take and be a significant contributor to 
the differences. And in this case, I think it 
could be, and, therefore, I would lean on the side 
of caution in this particular comparison. 

Q On table two, page five, the third 
question contains some extra words as well. 

A Yes. 

Q I think the extra words are as follows, 
"or is not," on the third question. 

Do the addition of those three 
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words in that question make it such that you are 
unable to render an opinion or conduct a 
statistically-significant analysis of the trends 
reflected in that question versus the preceding 
questions? 

A In this case, while variation — while 
one would ideally like no variation, my judgment 
is that this does not raise a scientifically 
serious problem in comparing these variations. 

Q So what you're saying, and correct me if 
I'm wrong, is that the words that are contained in 
the question are very important in terms of 
interpreting polls. Correct? 

A That's correct. The words in the 
question are the stimulus that elicits the 
response. 

Q In fact, what may appear to be subtle 
changes in wording to a layperson, such as myself, 
may have some significant meaning for an expert in 
polling, such as yourself, correct? 

A Yes, that is possible. 

Q And the bottom line is, it is a matter 
of judgment, even among polling experts, as to 
whether or not seemingly minor word changes play a 
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role in determining the outcome of the responses 
to that poll, correct? 

A Yes. As long as there's any variation 
wording, then there can be — there has to be some 
judgment as to whether the variation is sufficient 
to materially affect the results or is 
inconsequential. 

Q And because it's a matter of judgment — 
well, for instance, you indicated if one were to 
take a conservative approach, and then you gave an 
answer, correct? 

Because this issue is a matter of 
judgment, other polling experts who are 
well-respected in the field may well reach an 
opposite conclusion than did you as to whether or 
not those minor word changes affect the meaning of 
that question to an extent such that you can or 
cannot conduct a statistically-significant 
analysis, correct? 

A Are we referring specifically — 

Q Specifically to table — 

A One or two? 

Q Table one. 

A Yes. It is — it is conceivable that 
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you could have a contrary judgment on that. 

Q And it may be a well-respected contrary 
judgment by an expert in the polling field, 
correct? 

A That's possible. 

Q If you go to table three on page six, 
were you or were you not able to conduct a 
statistically-significant analysis of any trends 
based upon the series of questions contained on 
this table? 

A Yes. The time series, the three time 
points, the Harris time point at the top of the 
table, is a single stand-alone point which cannot 
be used in that manner. But, again, in the Harris 
questions, you have three time points — 

Q Could you be, I'm sorry to interrupt 
you, sir, just a bit more specific. When you say 
the Harris questions, if you could point to a 
little more specificity as to which one you are 
referring. 

A Right. At the bottom of table three, 
there are three columns, 1965, '66 and '69, which 

are all from the Harris survey and reflect the 
two-question wordings which appear immediately 

37 

above that. That's what I'm referring to. 

Q And did you in fact conduct a 
statistically-significant analysis of those three 
questions from 1965, '66 and 1969? 

A Yes. 

Q And was there a 
statistically-significant change? 

A Yes. 

Q Same question on table two, page five. 
You indicated you did conduct a statistical 
significant analysis. And did the — was it — 
was the change from 1954 to 1960 statistically 
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significant? 

A There is statistically-significant 
variation in this series, although it is not a 
simple linear change. That is, it's not a simple 
up or down. There is significant variation, but 
it's a both up and down, back and forth change 
within the period. 

Q To me as a layperson, if you could 
very — if you could explain very briefly in your 
opinion what it means to have a 

statistically-significant change in layman's terms 
to me, sir. 
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A Well, with two or more observations, it 
means that we believe the numbers are reliably 
different from one another so that they are not 
just the same observation — that the same true 
level does not exist and you're just getting 
slightly different estimates from two different 
surveys; that there's enough difference between 
that that the differences are by — the common 
standard at the .05 level of statistical 
significance, which means that there's only a 
one-in-20 chance that the differences so large 
could be produced by chance, that's the standard 
criterion, that these are differences — that 
statistically-significant differences are 
differences that exceed, that there's less than a 
one-in-20 chance that they appear just by a 
sampling variation. 

Q And do you use confidence intervals when 
you conduct the statistically-significant 
analysis? 

A Yeah. You can use either confidence 
intervals and/or you can use probabilities, alpha 
levels of statistical significance. There are — 
it's the same basic approach. It can be expressed 
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in terms of standard errors, confidence intervals, 
significant levels. There's various slight 
different ways of expressing it. 

Q And if the confidence — if the lower 
bound of the confidence interval straddles the 
number one, you as an expert in this area would 
say there is no statistically-significant 
relationship between those two items that are 
tested, correct? 

A Well, if you have two points and if the 
confidence intervals, if — as they are sometimes 
described, they're actually kind of like bars 
around the point estimate. If those bars overlap, 
if there is no gap between them, then one would 
say there is not statistically-reliable difference 
between them. 

If there is a gap between the bars, 
the confidence intervals do not overlap, then one 
would say there is a statistically-reliable 
difference between the two points. It becomes 
more complex when you have more than two points, 
of course. 

Q And if you only have two questions, is 
it possible that one of those questions could be 

40 
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an anomaly and so you would not have a real trend 
if you measured the potential differences between 
those two questions and the results obtained? 

A Well, what statistical sampling theory 
tells you is the likelihood that two points 
differ — and like I said earlier, the 
commonly-accepted standard is that there is a 
one-in-20 chance or less that this could occur. 
That does mean that a certain percent of the time 
that the differences, although rare, do not 
reflect true change, but are simply an outlier in 
terms of something that will occasionally — 
differences that will occasionally occur that 
large by chance. 

And if one takes the word "anomaly" 
to mean a rare occurrence under sampling theory, 
then, yes, that sampling theory not only says that 
such will occur, but even — even gives you a 
prediction of the frequency in which such large — 
larger than expected chance occurrences will 
actually appear. 

Q Okay. Now, to change topic just a 

little bit here for you, if you go to your expert 
report, which is, I believe. Exhibit 2 that's been 
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marked by the court reporter, I'm going to ask you 
a couple questions before we actually get into the 
substance. 

First of all, when were you first 
contacted about this case? 

A I think it was February. 

Q February of this year, 2001? 

A Yes. Right. 

Q Who contacted you? 

A It was either Mr. Smith or his 
colleague, Bryan. 

Q Bryan Nace, N-A-C-E? 

A Yes. 

Q And how were you contacted? 

A By phone. 

Q What were you told about the case on 
that initial phone conversation? 

A I believe I was told there was a case 
involving smoking, in which one needed to find out 
information about public knowledge about smoking 
prior to 1965. 

Q Do you have an understanding as to why 
1965 was important? 

A I've come to understand that was because 

42 

of the smoker involved in the case ceased smoking 
in that year. 

Q And were you told when to begin your 
analysis, in terms of what year you should begin 
your analysis with? 

A Not that I clearly recall. 

Q Okay. And what were you asked to do in 
this case? 

A I was asked to take and find relevant 
survey data on what the public knew about the 
health — relationship between health and smoking 
in general and lung cancer and smoking in 
particular. 
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Q So you were asked to do both, determine 
what the public knew about lung cancer and you 
were also asked to determine what the public knew 
about other smoking-associated diseases, correct? 

A Yes. 

Q Were you asked to determine both what 
the public knew, as well as what the public 
believed about those issues? 

A I don't think there was any clear 
distinction between those terms. 

Q But the analysis you conducted was based 
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upon the instructions to determine, based upon 
public opinion polls, what did the public know 
about, one, the health risks of smoking and, two, 
the link between cigarette smoking and lung cancer 
up until 1965, correct? 

A Right. 

Q And that's the analysis you in fact 

conducted? 


A Yes. 

Q Do you know where Mr. Smith got your 
name, other than it sounded like his own last 
name? 

A I believe I recall that a person who 
works for the Gallup Organization had referred him 
to me, named Saad, S-A-A-D. 

Q Lydia Saad, correct? 

A Yes. 

Q Okay. And how did you — how did you 
figure out that Ms. Saad had likely given your 
name to Mr. Smith? Did he — 

A I think that was mentioned in our 
initial telephone conversation, I believe. 

Q Okay. And I assume — no offense to 
either one of you, but I assume you're not related 

44 

to Mr. Smith? 

A We are not related. 

MR. SMITH: Who are you trying to 

offend? 

MR. PROCTOR: Well, Russ — this is off 
the record. 

(Off record discussion.) 

BY MR. PROCTOR: 

Q What materials were you provided by 

Mr. Smith and his office in order to assist you in 
preparing your expert opinion in this case? 

A I got a partial, I guess you would 
describe it as a transcript of a court decision in 
some earlier phase of this case that discussed the 
legal issues that were under consideration. 

Q Was that the opinion from the Sixth 
Circuit Court of Appeals' decision that partially 
overturned the trial court's decision on the issue 
of common knowledge? 

A That sounds like what I saw, yes. 

MR. PROCTOR: Russ, I know you're not 
under oath. Is this the Sixth Circuit opinion 
that he's referring to? 

MR. SMITH: I think so. 


45 


BY MR. PROCTOR: 
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Q Was anything else provided to you other 
than the Sixth Circuit's opinion, anything 
provided to you by Russ Smith or his law office? 

A In the same transmittal with that 
decision, and may be part of that decision, it's 
not entirely clear in my mind, there was some 
material that may have been a separate 
statutory — copy of a statute, or that — and 
it's not entirely clear in my mind whether that 
was separate or part of what the Court produced, 
but there was some quote of some statutory 
language. 

Q Probably from the Ohio product liability 
statute that defines and addresses common 
knowledge? Does that sound right? 

A That — it certainly included such a 
section, so it could well be what that was. 

Q Other than those two items, did 
Mr. Smith's law office give you any other 
materials for this case, ever? 

A No. 

Q Are there any other materials that you 
have used for this case that were provided by any 
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other law firms, other than Mr. Smith's law firm? 

A No. 

Q Did you request anything else from 
Mr. Smith or his law office above and beyond those 
two items you mentioned? 

A No. 

Q Did you receive materials from any other 
entity, other than Mr. Smith or other law firms, 
that you've reviewed or relied upon for your 
opinions in this case? 

A Well, as part of my search for material, 
I sought out information from polling archives and 
online databases, so articles of — the text of 
articles of — and government reports. I mean, I 
did my archival and database searches and sought 
information that way. 

Q And, I'm sorry, I'm not being very 
clear. Putting aside what you personally did to 
acquire materials for this case, did anyone else, 
regardless of who they may be, attorney, polling 
expert, etcetera, supply you with any materials 
that you either reviewed or relied upon for your 
opinion in this case? 

A No. 
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Q You didn't even use — I mean, obviously 
you used a secretarial service or something. I 
mean, you gathered everything yourself? 

A Yeah. 

Q Okay. Other than that stack of papers 
over there that Mr. Smith pointed to and that 
we'll be trying to somehow incorporate in the 
record later on, is there anything else that 
you've created, reviewed or received in this case, 
whether articles, handwritten notes or letters, 
other than what is in that set of materials right 
there? 

A The — only what I referred to earlier. 
There was some additional materials that I looked 
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at to try and find some relevant questions and did 
not find anything relevant in those other source 
materials. 

Q But in terms of relevant materials, 
which I define as either supporting your opinion 
or being contrary to your opinion, the sum total 
of everything you've either reviewed or relied 
upon in this case is in fact in that stack of 
materials that Mr. Smith pointed to on the table, 
correct? 
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A Yes. It should be. 

Q And do you intend to rely upon anything 
else for your opinions at trial, other than the 
materials contained in that stack on that table 
over there? 

A At this point I'm not aware of any other 
relevant information and I'm not currently 
searching for any other relevant information. 

Q You think you have acquired already all 
of the relevant information necessary to render 
your opinions in this case, correct? 

A I've acquired all the information that I 
was able to find that was relevant, yes. 

Q And you don't intend to do any further 
work on this case in terms of looking at 
additional materials, correct? 

A That's correct. 

Q How many hours have you spent on this 
case, total? 

A I'd have to add things up to be sure. 
Twenty some hours. I think I'm under 30 hours 
still. 

Q So you have spent somewhere between 20 
and 30 hours on this case, correct? 
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A I believe that's correct, yes. 

Q And you charge, I believe, $250 an hour? 
Was that — 

A Yes. Well, that's the — I believe the 
rate for the background report was slightly lower. 
I think that may have been $200 an hour. 

Q Okay. So the work you've done prior to 
today, which is 20 to 30 hours, would be at the 
rate of about $200 an hour? 

A I believe that was it, yes. 

Q And the rate for your deposition and 
trial testimony is $250 an hour, correct? 

A Right. 

Q So I could just add those numbers up, 
which I'm incapable of doing, and get the sum 
total, right? 

A Right. Well, there's been one payment 
so far for my initial report, which I believe was 
$3800. And then there's been some additional time 
involved since then, which has been unbilled to 
date. 

Q And each of those dollars that you were 
billing for this case go into your own pocketbook, 
is that correct? 

50 

A That's right. 

Q None of the money goes to NORC, correct? 
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A 
Q 

correct? 

A Right. 

Q Is Mr. Smith or anyone on his behalf 
making any other donations to any — either to 
your organization or any organization you're 
affiliated with in return for you working on this 
case? 

A No. 

Q Do you know John Kroznik? 

A Yes. 

Q Who is John Kroznik and how do you know 

him? 

A John Kroznik is a psychologist at Ohio 
State University. He's what we would call a 
survey methodologist, and I've known him as — as 
a fellow member of the profession for a number of 
years. And currently he is serving on my board of 
overseers for the General Social Survey. 

Q A well-respect and well-credentialed 
individual in the field? 
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A Yes. 

Q Have you talked with Mr. Kroznik at any 
time about this case? 

A No. 

Q Have you talked with Mr. Kroznik at any 
time about smoking and health issues? 

A No. 

Q Do you know Donald Ferree, F-E-R-R-E-E? 

A Yes. 

Q How do you know Donald Ferree? 

A Donald Ferree used to be at the Roper 
Center at the University of Connecticut. I 
believe he is now somewhere in Wisconsin. And I 
knew him through my long-time affiliation with the 
Roper Center. 

Q Have you — same question with him. 

Have you talked with him either about this case or 
any smoking and health issues in general? 

A I've had very limited — I have not 
talked to him about that. I have not talked to 
Don on any matters in recent years that I can 
recall. 

Q Lydia Saad, you mentioned her name, 
S-A-A-D. Have you ever spoken with Ms. Saad? 
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A Yes, at some point, not recently. Not 
in the last year or more. 

Q Would it be fair and accurate to state 
that you have never spoken with Ms. Saad about 
this case or any smoking and health issues? 

A Right. 

Q How about Paul Slovic, S-L-O-V-I-C, do 
you know him? 

A I don't recall that name offhand. I 
don't believe I know him. 

Q Lacey Ford, do you know Lacey Ford? 

A No, I don't believe so. 

Q Elizabeth Whelan, do you know 
Dr. Whelan? 

A No. 
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Q 

Never — 

17 

A 

I' ve 

i seen the name come up in the court 

18 

transcript we 

referred to earlier, that her name 

19 

was in there. 

I recall. 

20 

Q 

Would it be fair and accurate to state 

21 

that you 

have 

never talked to her and have no 

22 

opinion as to 

the quality of her work? 

23 

A 

That's correct. 

24 

Q 

Dr. 

Allen Blum, B-L-U-M, do you know 
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1 

Dr. Blum? 



2 

A 

No, 

I don't believe so. 

3 

Q 

Dr. 

Allen Feingold, F-E-I-N-G-O-L-D? 

4 

A 

No. 


5 

Q 

You 

don't know him, correct? 

6 

A 

No. 


7 

Q 

How 

about Rosita Thomas? 

8 

A 

No. 


9 

Q 

Max 

Larsen, L-A-R-S-E-N, do you know 

10 

him? 



11 

A 

No. 


12 

Q 

And 

Patricia Colsher, C-O-L-S-H-E-R, do 

13 

you know 

Ms. Colsher? 

14 

A 

No. 


15 

Q 

From the time Mr. Smith's law office 

16 

contacted 

you. 

in approximately February of 2001, 

17 

up until 

today 

you've obviously reviewed 

18 

materials 

and 

prepared an expert report, correct? 

19 

A 

Yes. 



20 Q Tell me the methodology you used from 

21 day one up until now to gather, review and form 

22 opinions on the materials that you provided to us. 

23 A Well, there's two basic things that one 

24 wants to search. One wants to search survey 
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1 archives and databases that cover the contents of 

2 survey archives for relevant polls that contain 

3 questions of relevance. And the other is to take 

4 and pursue bibliographic databases to identify 

5 articles and publications that have looked at this 

6 issue. 
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And so I turned to those two 
sources and — in terms of both printed and online 
guides to archives, and I think in the case of 
bibliographies, they were all online sources — 
searched for relevant material. 

Q In your opinion as an expert, was it 
necessary to use both of these sources you just 
mentioned? 

A Yes. It would certainly be desirable to 
use both. 

Q Would you feel comfortable rendering the 
opinions you have rendered without using both of 
those sources you have mentioned? 

A Would make me less comfortable without 
having used both, yes. 

Q When you researched survey archives and 
databases, did you select and review the entire 
poll or just the specific question addressing 
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smoking and health issues? 

A I searched for questions that contained 
key terms, smoking, cigarettes, tobacco, and the 
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like. What I was searching for were individual 
questions. 

Q Is that — I mean, to the best of your 
knowledge, can you give me the search terms you 
used. 

A Well, approximately, yes. I used, as I 
said, the term smoking and various variants of 
that, smoke, smoked, you know, that. Cigarette, 
cigarettes. Again, variants of that. Tobacco. 

I may have also searched just on 
cancer to see what that would turn up. 

Those are all the terms that I can 
remember that I clearly used. 

Q And did you use those terms both in 
order to conduct a review of the survey archives 
and databases, as well as the bibliographic 
databases? 

A I used a similar set of terms, depending 
upon the databases and what — how they accept 
terms, whether they can accept phrases within 
quotes or whether they — the kind of logic of the 
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interrogation, one has to use slightly different 
approaches. 

Q But basically for the entirety of your 
search, whether it be the survey archives and 
databases or the bibliographic databases, you 
believe that the terms you searched were smoking, 
cigarettes, tobacco and cancer and the various 
derivations of those words, correct? 

A Right. 

Q And you would deem that to be an 

adequate, reliable and acceptable methodology to 
limit your search to those terms, correct? 

A Yes. 

Q Was it important to you when you 
reviewed the polls to look at the precise wording 
of each and every one of the questions on the 
smoking and health issues? 

A Yes. One wants to know the specific 

question wording. 

Q And it's also very important for you — 

in fact, let me put it this way: Is it 
indispensable for you, in order to use and analyze 
a poll, to know the precise wording of the 
question? 
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A One wants the precise wording of the 
question, yes. 

Q Would an analysis of that poll be 
reliable if you did not know the precise wording 
of the question? 

A To the extent that one did not know or 
had what turned out to be inaccurate information 
about the wording of a question, then it might 
affect one's interpretation of the results. 

Q Well, for example, we looked at polls in 
1954, where you indicated it may have been 
possible to do a statistically-significant 
analysis between two different polls, but you felt 
it wasn't possible in this case because of a 
difference in three words in the questions, 
correct? 
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A Yes. 

Q And if you keep that in mind. I'll 
re-ask my question. Is it critical for you as an 
expert in the field, in order to analyze trends 
over time in the polls, to know the precise 
wording of each of the questions in the polls you 
are reviewing? 

A Well, one wants to know the precise 
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wording of the questions. If a wording turned out 
to be different than one believed, that might 
materially affect the interpretation of the 
results. The goal would be to get the correct, 
precise wording for all the questions. 

Q But if you didn't have the precise 
wording of a poll, you would not feel it was 
reliable to use the results of that poll in a 
statistically-significant analysis that you may 
conduct of that issue, correct? 

A If I did not have the — what I believed 

to be the full and accurate wording of the poll — 
of a poll, I would seek out that wording before I 
would want to use that in analysis. 

Q And if you were unable to find the 
wording of the poll, you would not then use that 
poll in your analysis, correct? 

A I would either exclude it or, at the 
minimum, document that there was this information 
with only this — this, say, information in terms 
of results, with this limited information on 
wording. Depending upon exactly what one knew, 
one would either exclude it or, at the minimum, 
document that there was incomplete information. 
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Q Well, let me give you an example. I 
noted that some of the articles that you cited in 
your reference materials from, I believe, the '50s 
and '60s reported on polls that had been conducted 
by various organizations, but they didn't actually 
list the wording of the questions in those 
articles, but still discussed them. 

Did you go back and try to find out 
what the precise wording was of those questions 
from those articles? 

A For what I've used in the tables here, 
I've tried to determine from original source 
material in databases or code books what the 
question wordings were. So I've documented 
what — in the tables, I have tried to document 
question wordings for the relevant questions that 
I used. 

Q And to be fair, I'm not actually 
referring to, I don't think, items in the table, 
but I believe you have some other references — 

A Right. 

Q — to specific results of which are not 
included in your tables — 

A Right. 

60 

Q — but that address smoking and health 

polls, where the questions of the polls are not 

recorded in the articles. 

First of all, is that true? 
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A That could be true. I think you're 
referring to a number of community studies, which 
are cited in particular, which of course could not 
be put in the tables because they were not 
national and, therefore, not comparable to what is 
in the tables, which are all national results. 

Those are — what I am quoting 
there is results from the analysis of those 
authors in those articles. The difference is, in 
the one case, I'm citing original source material, 
and in the other cases I'm citing findings from 
articles. In those articles, there is — there 
may or may not be a full description of all the 
survey questions that they used. 

Q And so when you formed your final 
opinion and chose which tables to use, in addition 
to looking for national surveys, you also chose 
not to include results from articles which 
addressed their findings, but did not include the 
specific language of the questions, correct? 
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A I guess I'm going to have to ask you to 
repeat that to make sure I understand. 

Q That was a not very artfully worded 
question. 

In the tables you ultimately used 
in your report dated May of 2001, you excluded all 
of the articles which address polls that were 
taken, but did not include the precise wording of 
the questions asked, correct? 

A I believe that's correct. 

Q Okay. And why did you exclude those 
articles from the tables attached to your report? 

A Well, I guess we'd have to go — we'd 
have to look at article by article. Most of the 
articles that I exclude from the tables were based 
on — in particular, several of them were based on 
community studies, where it was a different level 
of information. 

For a specific article, I can, you 
know, try and reconstruct what my process — what 
my process of decision to include or not include 
in a table was for. 

Q Okay. And why — it sounds to me like 
you're differentiating between — can we have two 

62 

kinds of studies? We have the national studies 
and community studies. Those are separate and 
distinction types of studies, correct? 

A Well, there's two distinctions. There 
are, of course, national and local. And there's 
also cases in which I'm using academic articles 
and cases in which I'm using original survey 
material. So there are two distinctions there. 

Q And by national versus local, national 
includes a population that is theoretically 
representative of the nation, correct? 

A Correct. 

Q And a local survey or poll includes a 
population that is unique to a particular area 
within the United States, correct? 

A Right. Strictly speaking would only 
generalize to the local community or a state or a 
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region or whatever the graphic bounds might be. 

Q And why did you exclude — okay. Let me 
ask — let me strike that. 

Is a local study the same as a 
community study? 

A Roughly speaking, yes. 

Q That terminology is basically the same 
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thing? 

A In most cases, one would use those terms 
interchangeably, yes. 

Q And you excluded all community studies 
from the tables attached to your expert report, 
correct? 

A That's, I believe, correct. 

Q Why? 

A Well, in the case of the local studies, 

none of them had time series and none of them had 
something that would — a finding that would be 
facilitated by presenting it in a table. You 
weren't comparing the local to a matched national 
number, you weren't comparing two local numbers 
over time, there was nothing that — nothing that 
benefited by displaying them in table form. 

Q So it's critical, based upon my analogy 

before, to make that line, that you have at least 
two studies based upon the same population so you 
can kind of try to connect the dots in order to 
establish any trends based upon that particular 
population, correct? 

A Well, table — tables are — 
particularly facilitate the comparison across any 

6 4 

comparison — they — they are an economical and 
communicative way of organizing information when 
you want to take and compare something, either 
across time or say if it was — if you were doing 
breakdowns by age or gender or region or 
something, where you line up all the numbers that 
are being compared right in one visual thing that 
can be immediately ascertained, as opposed to 
stringing out the numbers through a long paragraph 
or something, where the comparison is not 
facilitated as much by tabbing your presentation. 

Q For instance, one of the community 
studies that's listed in your references deals 
with a population in Michigan. 

A Yes. 

Q If there were to have been two such 
studies and you knew what the questions were, and 
they were the same, and you knew what the answers 
were, and they were the same, both based upon this 
unique Michigan population, if I can ask you to 
hypothesize that that existed — 

A Uh-huh. 

Q — would you have used the results of 
that study in your expert report, even though it's 

65 

a community study? 

A I mean, I have used that — I mean, I 
did quote that study, but your question was about 
if there was — if that study had had multiple 
time points. 


http://legacy.library.ucsf.§dttJi(fti#plDrt^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/hsjl0001 



7 


Q Yeah. I guess I was trying to figure 
out exactly why you excluded the community 

8 studies, and I'm wondering if it was because of 

9 the nature or methodology of the study, one, the 

10 fact that there was only one study of that 

11 particular population, which could be issue number 

12 two, or, three, if there's something about 

13 community studies that you thought was 

14 inappropriate in order to form your opinion of 

15 public knowledge on a national basis. 

16 A Well, two things. The main reason why 

17 the community — results from the community 

18 studies are not presented in tables is because 

19 they don't have this kind of multiple comparison 

20 that tables are particularly useful to facilitate 

21 the communication of that information. 

22 The second thing that I can tell 

23 you about the community studies is I consider them 

24 to be useful, but not as valuable as the national 
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studies because of their less — limited ability 
to generalize from them. 

Q Is it fair and accurate to state that if 
a particular study is not in tables, then you are 
not relying upon it for your expert opinion in 
this case? 

A No, that's not correct. 

Q Okay. Now, if I were to tell you that 
the relevant community in this case, if you can 
assume, is the state of Ohio, if you can assume 
that for a second, is it fair and accurate to 
state that you have never done any work or 
reviewed the results of any polls that reflect or 
measure the opinions of the people in the state of 
Ohio on any smoking and health issue? 

MR. SMITH: Excuse me one — I'm going 
to object to the — to the form of the question. 
The relevant communities remains to be determined 
by the Court. 

BY MR. PROCTOR: 

Q Dr. Smith, did you understand my 
question? 

A Yes. 

Q And do you have an answer to that 
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question? 

A The — all the national polls include 
people from Ohio. So the answer is that Ohio is 
represented in all the national results 
proportional to its share of the population of the 
United States. 

Q But have you reviewed or ever seen a 
poll conducted solely and exclusively among the 
population of the residents of the state of Ohio 
that addresses any issue pertaining to smoking and 
health? 

A Not that is restricted only to the state 
of Ohio, no. 

Q So there are no community or local 
studies of which you are aware that measure 
knowledge or belief of smoking/health issues 
specifically and uniquely among the residents of 
the state of Ohio, correct? 
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Not that I'm aware of from this time 
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A 

period. 

Q Are you aware of some from another time 
period? 

A Well, I didn't search. I can't answer 
that for the later time period. 
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Q And why did you not search later time 
periods? 

A Because I was asked to search up through 
'65, for relevant information through '65. 

Q So you deemed public opinion polls after 
1965 — let me delete that, or scratch that, 
please. 

You deemed that any public opinion 
poll that purported to measure people's knowledge 
or belief after 1965 to be irrelevant to your 
opinions in this case? 

A Not necessarily irrelevant in an 
absolute sense, but clearly less relevant. I 
think the example I would cite would be table 
three, where the previously referred to three 
Harris polls span the period '65 to '69. I 
included the '66 and '69 poll there because they 
provided a frame of reference to the '65 poll. 

Obviously any information that was 
closer to '65 would be more relevant. A poll from 
1998 I would consider to have no relevance because 
of too many years. A poll from 1966, one would 
take and have more reason to believe might have 
reflected the sentiment, but one is always 
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concerned. As soon as you move past the time 
frame, you cannot strictly say that the earlier 
information would apply back to the time frame in 
question, and the further away you move from it, 
of course, the less and less reliance you would 
have. 

So data from nearer to the boundary 
of the time period would have some relevance, but 
that relevance would very quickly decline as one 
moved outside and would never be as ideal as data 
from within the time frame. 

Q Any data, whether from a public opinion 
poll or any other source from 1998, for example, 
would be irrelevant to the issue of what the 
public knowledge was from 1950 to 1965, correct? 

A Off the top of my head, I cannot think 
of any information collected in 1998 reflecting — 
you know, survey data or other data that is 
contemporarily collected in '98, not just 
organized from historical information in '98, but 
reflects information existing at that time, would 
be reliably applicable to a period 30-plus years 
earlier. 

Q Yeah, and let me be clear. I'm not 
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trying to put you in the box. I want to be clear, 
when I'm talking about certain years of polls or 
other information, I want to talk about 
information contemporaneous. 

In other words, if I talk about 
1998, I'll be referring to polls that measured 
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information in 1998 as opposed to something that 
referred back over time. Is that clear? 

A Yes. 

Q Okay. And I'll ask a couple more 
questions on that. In your expert opinion, is any 
information, whether from polls or any other 
source, about the public knowledge of smoking and 
health issues from the decade of the 1990s 
relevant to the issue of what public knowledge was 
on smoking and health issues from 1950 to 1965? 

A Any information from the '90s would not 
be relevant in terms of determining what the 
knowledge was in the '50s or '60s. It could be of 
use if one wanted to contrast current levels with 
the levels of the — in the '60s or '50s, but 
one — but it would only be — the relevant 
information is coming from the '50s and '60s, and 
the '90s would provide only a frame or a contrast 
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to that. In that way, it would have some 
relevance. 

In terms of just looking at a point 
in the 1990s and having that on — in and of 
itself tell us anything about the attitudes or 
knowledge in the '50s and '60s would not be 
reliable. 

Q Okay. So I understand your point about 
contrasting knowledge and beliefs in the 1990s and 
contrasting them or that with knowledge and 
beliefs in the '50s and '60s, but if you put aside 
the contrast issue, is it fair and accurate to 
state that no information, regardless of the 
source, on public knowledge from the 1990s is 
relevant to the issue of what public knowledge was 
on smoking and health issues from 1950 to 1965? 

A Right. If you're talking about asking 
people in the '90s questions, even if they were 
retrospective in nature, saying what did you think 
30 years ago, that is not reliable information on 
what people actually did think 30 years ago. 

Q And that applies, that — your response 
applies regardless of the source of the 
information, whether it's from polls, public 
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statements, press releases, regardless of where 
that information comes in the 1990s, it is 
irrelevant to the public knowledge about smoking 
and health issues from 1950 to 1965, correct? 

A Well, you've described a couple possible 
sources or things which is kind of open ended and 
I'm not sure what all it would encompass. I can 
say that survey data, polling data, there's no way 
that such data could be reliably applied to that. 
If it was — and I could describe other specific 
kinds of information collected in the '90s that 
would not be reliably extended back into that. 

I'm not sure if I could rule out 
every conceivable — I'm not sure if I can in my 
mind at the moment conceive of everything that 
could possibly be collected. I mean, again, 
ruling out such thing as someone doing content 
analysis in the '90s of 1950's publications, you 
know, if it's not somehow going to material from 
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that period, I can't off the top of my head think 
of any way to reliably collect information in the 
'90s that does not involve archival information 
from the earlier period. Recollections, 
retrospective recall are not reliable. 
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Q Okay. And I think we're talking on the 
same wavelength here. And I want to put aside, 
one, first of all, your comparison issue, 
comparing knowledge or information in the '90s 
with knowledge or information in the '50s and 
' 60s. 

I also want to put aside something 
from the 1990s that attempts to analyze what the 
information was in the '50s or '60s. I want to 
talk about purely contemporaneous issues in the 
1990s, not looking back, not retrospective, not 
contrasting, but purely contemporaneous 
information in the 1990s. 

Would it then be fair and accurate 
to state that you cannot think of anything, any 
type of information from any source in the 1990s, 
that is relevant to the issue of what public 
knowledge was about smoking and health from 1950 
to 1965? 

A Well, again, it's harder to respond in 
terms of the — I can think of things that people 
might try and do. I can think, for example, of 
talking to physicians, now quite elderly, who 
practiced in the '50s and '60s, saying what they 
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believed their patients knew in the period. 

I would say that that would have 
some, but very limited, reliability as data 
source, for example. The length of time and the 
accuracy of recall memory are such that this would 
be dubious unless the physician had been keeping 
detailed, contemporary notes to sustain that. 

Q Can I interrupt you real quick? I 
include all of that within my retrospective 
category. 

A Then the answer is that nothing that I 
can think of that hasn't already been excluded by 
you would seem to be relevant and reliable for the 
earlier period from the later period. 

Q Same question, with all of the 
qualifications I gave, for the decade of the 
1980s. Is there a single piece or type of 
information you can think of, regardless of the 
source from which it came or the manner in which 
it was presented, with those qualifications, that 
you view as relevant or reliable information to 
address the issue of what the public knowledge was 
about smoking and health issues from 1950 to 1965? 

A I guess my answer would be the same as 
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for the '90s — 

Q So your answer — 

A — under those stipulations. 

Q So your answer to that question also 

would be no, you cannot — subject to those 
qualifications, you cannot think of any such piece 
of information, correct? 
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A Correct. 

Q Same question for the 1970s. Is there a 

single piece of information, regardless of source, 
regardless of content, regardless of how it was 
disseminated, subject to my qualifications, that 
you can think of that is either relevant to or 
reliable to determine what the public knowledge 
was about smoking and health issues from 1950 to 
1965? 

A Well, as I said earlier, the closer you 
get to this, the — there is greater, both in 
terms of contemporary time points as well as 
retrospective things, there would be a greater 
reliance on it, but still it would be much less — 
it would be much less desirable than truly 
contemporary information. 

And, again, as — the closer back 
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you're going, my answer would be that there would 
be some increased reason to look at and consider 
the suitability of the information as you get 
closer and closer, but that they would remain less 
than as suitable and scientifically reliable as 
the truly contemporary information. 

Q How about within a ten-year time frame, 
though, post-1975 information, would you feel 
comfortable stating that no such information 
post-1975 is either reliable or relevant to the 
issue of what public knowledge was about smoking 
and health issues from 1950 to 1965? 

A I would say that with a 10-year, that 
that is sufficiently long after that I would not 
want to rely on any such material. 

Q As an expert in the field, you would not 
want to rely upon any such material, correct? 

A Right. 

Q I'm sorry, correct? 

A Yes, that is correct. 

Q Okay. Dr. Smith, when did you start at 
the National Opinion Research Center? 

A I believe it was 1973. 

Q And what did you do before that? 
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A Well, while — I was a graduate student 
at the University of Chicago while I was working 
at NORC. Before that, I was a graduate student at 
Penn State University. 

Q In your resume, you talk about being a 

lecturer. You have never been, have you, a 
full-time professor? 

A That's correct. 

Q You have been a visiting professor at 

least on one occasion, but you have never been a 
professor, correct? 

A That's — "professor" would imply 
someone who has a full-time tenured position, and 
my appointment is a research position, not a 
teaching position. 

Q Okay. What's the purpose of public 
opinion polls? 

A Oh, there are all kinds of purposes. 

The simplest answer, of course, is to understand 
public opinion, what the public thinks, wants. 
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does, and it has all — you know, enormous 
applications. The purpose depends in part upon 
its use. It's used by politicians for some set of 
purposes, by journalists for other sets of 
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purposes. I don't know how much, you know, you 
want me to go on and talk about that. 

Q Was the original purpose of public 
opinion polls to measure issues surrounding 
elections? 

A There was a, perhaps even more so in the 
beginning, a — kind of a political orientation to 
public opinion polls. There's also — one has to 
be a bit careful even in saying that because 
paralleling what one might narrowly define as 
public opinion poll, there is an enormous and even 
larger set of data being collected, called market 
research, which in terms of mechanisms are really 
the same thing, except, you know, involving 
national samples of people, but with quite a 
different focus in terms of the content, in which 
the information is also proprietary and is not 
generally shared. 

Public opinion is usually talked 
about as a segment of the broader survey research 
field, which is involved with public information 
and public issues, but the boundaries to that are 
often debatable. 

Q But you believe in general that polls 
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cover what's in the news, correct? 

A Polls cover almost anything you can 
imagine. Polls deal with virtually any topic that 
you can imagine, attitudes, behaviors, 
expectations, wishes. It would be virtually 
impossible to take and mention a topic, from 
philosophy through the most commercial 
applications, in which there are not polling — 
polls being done on. 

MR. SMITH: Can I ask you a question, 
that we give him a few minutes' break? 

MR. PROCTOR: Sure. Sure. 

(A recess was taken.) 

BY MR. PROCTOR: 

Q Dr. Smith, you realize you're still 
under oath? 

A Yes, sir. 

Q Dr. Smith, have you ever in your entire 
life developed questions for a poll that analyzed 
any smoking and health issues? 

A Yes. 

Q What were they and when? 

A On my General Social Survey, there are 

questions that we used to ask, we do not currently 
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ask, that asked about whether you smoke, whether 
you ever did smoke, and I think whether you smoke 
cigarettes, a few questions on smoking behavior. 

It is possible, but I don't 
remember for certain one way or another, there may 
have been one question on regulation of smoking 
which was included on one of our general social 
surveys. 
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Q Would it be fair and accurate to state 
that in your entire life you've never developed 
questions for any poll that analyzed any issue 
pertaining to people's knowledge or belief of the 
health effects of cigarette smoking? 

A Whether — okay. Better repeat that. 

Q Yeah. Would it be fair and accurate to 
state that in your entire life you have never 
developed any questions for any polls that pertain 
to people's knowledge or belief of the health 
effects of smoking cigarettes? 

A That would be accurate. 

Q Prior to becoming involved in this case, 
have you ever in your entire life conducted any 
analysis of polls or survey questions that 
addressed the issue of people's knowledge or 
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beliefs of the health effects of smoking 
cigarettes? 

A Of the health, I believe that's correct, 
that I had not done that previously, on the health 
effects of smoking. 

Q And when you say previously, what you're 
stating is that prior to becoming involved in this 
specific case, you have never in your entire life 
conducted any analysis of questions on polls or 
surveys pertaining to people's knowledge or belief 
of the health effects of smoking cigarettes, 
correct? 

A That's correct. 

Q So this litigation, this very case, is 
the first time in your life when you have ever 
conducted an analysis based on surveys or public 
opinion polls of people's knowledge or beliefs of 
the health effects of smoking cigarettes, correct? 

A Correct. 

Q And you understand, I believe from 
Mr. Smith, that the plaintiff in this case, David 
Tompkin, smoked from 1950 to 1965, correct? 

A Yes. 

Q Has the GSS — first of all, GSS is 

82 

General Social Survey? 

A That's right. 

Q Has the General Social Survey ever 
collected any data of any sort from the time 
period of 1950 to 1965? 

A The General Social Survey started in 
1972. It uses many questions that were collected 
on other surveys from the earlier period, but it 
in itself is only from '72 to the year 2000. 

Q So other than using or incorporating 
previous questions asked by other polling 
entities, the General Social Survey has never 
gathered or developed questions on any topic 
pertaining to the time frame of 1950 to 1965, 
correct? 

A Correct. 

Q Because they didn't exist then, right? 

A Right. 

Q And, Dr. Smith, you have never published 
a single paper anywhere, whether peer reviewed or 
not, on any subject relating to smoking and 
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health, correct? 

A On — related to smoking and health, 
that's correct. 
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Q Whether it be the health effects of 
smoking cigarettes or any other topic pertaining 
to cigarettes, you have never published a paper 
anywhere, in a peer-reviewed journal or otherwise, 
on those topics, correct? 

A The only thing I could think that might 
fall under your thing is we have used — I have 
used in research a time series on attitudes 
towards women smoking. 

Q And other than that issue — would it be 
fair and accurate to state, though, that you have 
never in your life published a single paper in a 
peer-reviewed journal or otherwise dealing with 
the health effects of smoking cigarettes? 

A That's correct. 

Q And none of the issues you're testifying 

about in this case pertain to original research 
that you did on knowledge or belief on the health 
effects of smoking cigarettes, correct? 

A What this is is secondary analysis of 
surveys and polls from the period. If original 
data collection means primary data collection, 
then there is none of that involved. It's what we 
call secondary analysis. 
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Q What you did is you gathered information 
that already existed and you looked at that 
already-existing information and formed an opinion 
based upon that, correct? 

A That's correct. 

Q And you are a — what degree do you have 
in history? Is it a master's or Ph.D.? 

A Ph.D. 

Q You have a Ph.D. in history. And when 
you went to school to receive your Ph.D. in 
history, you were taught about the historical 
method of conducting research, correct? 

A Among other things, yes. 

Q And how was that method described for 
you, in terms of the importance of the historical 
method in conducting research? 

A Well, again, there's lots of elements to 
it. One of the strongest emphasis is, of course, 
on the emphasis on contemporary original data. 

That is to say, anything from archeological 
research, to archival research, to oral histories, 
that involves collecting information that is from 
the time period in which you're doing history. 

Of course, that may be very recent 
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past, to studies of ancient societies thousands of 
years ago, and the nature of what one could use 
changes dramatically as one shifts from time to 
time and area to area, but it's the — a key is 
collecting reliable original information. 

Q And when you participated in lectures 
that addressed the historical method of conducting 
research, was it impressed upon you by the 
professors that if you, as a historian, were to 


http://legacy.library.ucsf.§dttJi(fti#plDrt^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/hsjl0001 



10 conduct research on a particular topic, that you 

11 needed to use the historical method in order to 

12 conduct that research? 
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15 specifics of lectures like that. It sounds like a 

16 thing that a professor has probably said, but I 
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19 when you personally conduct historical research? 
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Q In preparing your opinions in this case 
and in analyzing the materials you looked at in 
this case, did you in fact use in this case the 
historical method? 

A I would say I used — not that this 
rules out using the historical method, but the 
approach is basically that of social science 
public opinion analysis as the — as the frame — 
framing methodological approach, more so than what 
we would usually call the historical method. 

Q Is that because this really — well, let 
me rephrase that. 

What's the difference between the 
historical method and the social science public 
opinion analysis? 

A It has to do with two main things. 
There's a lot of things. It has to do with the — 
how contemporary the history is and it has to do 
with source material. 

While it's perfectly legitimate to 
think of surveys as historical archived material, 
by convention they usually aren't thought of in 
that thing. They're thought of as part of what 
social scientists analyze, and historians are 
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thought of as analyzing other things, like diaries 
and old newspapers and things like that. 

Now, that's a fairly artificial 
distinction, but yet it is a distinction that does 
exist in the field. It would be considered not 
your typical historical material, although from 
another point of view, it's perfectly legitimate 
to think of it as such. That's the distinction 
that exists. 

Q Okay. On your expert report, on Exhibit 
2, does this expert report contain each and every 
opinion that you will render at trial in this 
case? 

A As far as I see, yes. I have, since the 
writing of this report, have formed no additional 
opinions that aren't reflected in what's down 
there and do not anticipate additional formulation 
of expert judgments. 

Q So is it fair and accurate to state that 
you don't intend to delete, modify or change in 
any way the expert opinions as stated in your May 
2001 expert report? 
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that you do not intend to add any additional bases 
in support of your expert opinion, other than 
those already included in your May 2001 expert 
report? 

A That's correct. 

Q And as I read your May 2001 expert 
report, the materials you address in there are all 
public opinion polls, correct? 

A Offhand, I cannot think of another 
source that's referenced in there. They're all 
either national or community surveys. I cannot 
think of anything else offhand. 

Q Okay. Well, I'd like you to briefly 
glance through your expert report, and I want you 
to identify for me, if you can, any bases for your 
opinion that you rely upon other than a national 
or community public opinion poll. 

A As having reviewed the report, it 
confirms my initial statement that it is all 
survey data of one nature or the other, national 
or community, either raw sources or articles using 
the same that I draw upon. 

Q Would it be fair and accurate to state 
that you're relying solely and exclusively upon 
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public opinion polls in order to form your opinion 
in this case about what common knowledge is of the 
specific link between cigarette smoking and lung 
cancer from 1950 to 1965? 

A Yes. 

Q And you feel that you can reach an 
opinion to a reasonable degree of professional 
certainty on the state of common knowledge about 
the link between cigarette smoking and lung cancer 
from 1950 to 1965 based solely and exclusively on 
public opinion polls, correct? 

A I believe that public opinion polls are 

the single best source of information on this 
question, yes. 

Q Well, what if I bring an expert witness 
in to trial that reviews other contemporaneous 
sources, newspaper articles, movies, you name it, 
any other contemporaneous sources, but says I 
didn't think public opinion polls were reliable 
and accurate and, therefore, I excluded from my 
analysis all public opinion polls. 

Now, if I brought an expert witness 
in that said that, I reviewed a bunch stuff, but I 
did not consider public opinion polls, and I still 
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reached an opinion on the state of common 
knowledge about the specific link between 
cigarette smoking and lung cancer from 1950 to 
1965, would you find that opinion to be reliable? 

MR. SMITH: Object. Go ahead. 

THE WITNESS: I think your question was 
actually two parts there. You, I believe in the 
one part of your question, said that the expert 
would reject the use of public opinion as — 
something to the effect as not reliable, and then 
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later referred to just not using it, so — 

BY MR. PROCTOR: 

Q Fair enough. Good — and I thank you 
for pointing out the error in my question. Let's 
start with the first example. For an expert that 
looked at the public opinion polls, but rejected 
them as not reliable and, instead, the expert 
formed an opinion based upon the state of common 
knowledge of the link between cigarette smoking 
and lung cancer from 1950 to 1965, would you view 
that expert's opinion to be reliable? 

MR. SMITH: Object. 

THE WITNESS: Well, I would not. 


BY MR. PROCTOR: 

Q Okay. And then the second criterion or 
the second example would be same scenario, only 
the expert didn't even look at the public opinion 
polls, never viewed them, but still reached an 
opinion on the state of common knowledge of the 
link between cigarette smoking and lung cancer 
from 1950 to 1965. Would you also find that 
opinion to be unreliable? 

MR. SMITH: Object. 

THE WITNESS: I would find it to be not 
best — based on the best available information, 
but within the realm — within the confines of 
what it did talk about, it could be an accurate 
report of what those other information showed. 

BY MR. PROCTOR: 


Q Going back to the first example, where 
the expert actually looks at the public opinion 
polls from 1950 to 1965, but rejects them as 
unreliable and still forms an opinion of common 
knowledge of the link between cigarette smoking 
and lung cancer from 1950 to 1965, would you also 
find that opinion to be untrustworthy? 

MR. SMITH: Object. 
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THE WITNESS: The researcher is 
rejecting the public opinion data as unreliable, 
if I understand your statement here. That would, 
in my mind, put into question the overall judgment 
of that person as to how one determines such 
issues as common knowledge, and I would find 
conclusions by that person to be suspect for that 
reason. 


BY MR. PROCTOR: 

Q You have taught at the University of 
Chicago, right? 

A Yes. 

Q A very high credentialed, well-esteemed 

university, right? You've been a lecturer there, 
correct? 

A Yeah. 

Q Let's imagine yourself as a full 

professor there and you have a Ph.D. dissertation 
student that comes in, and they say. Dr. Smith, 
here's my Ph.D. dissertation paper, I have formed 
an opinion based upon the state of common 
knowledge of the specific link between cigarette 
smoking and lung cancer from 1950 to 1965, I did 
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in fact review contemporaneous information and I 

93 

also reviewed public opinion polls, but I rejected 
as unreliable the public opinion polls from 1950 
to 1965. And I gave you that Ph.D. dissertation 
paper. Would you give me an F? 

MR. SMITH: Object. 

THE WITNESS: I would tell him to revise 
and resubmit his Ph.D., that the — that it was, 
you know, within the stipulations you had, a — 
did not — would not meet the criterion for an 
acceptable dissertation. 

BY MR. PROCTOR: 

Q You would reject that Ph.D. dissertation 
paper because it is unacceptable, correct? 

MR. SMITH: Object. 

THE WITNESS: The Ph.D., as I understand 
you've described, is a Ph.D. that attempts to 
assess what common knowledge was. If the student 
was not using the single best source, I would not 
consider that adequate. 

If his dissertation was on public 
discussions of smoking and health in the media 
during that period, it could be a perfectly 
acceptable dissertation covering that topic, but 
not the broader topic in which you would, 
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therefore, want to have the best available 
information, which in this case would have to 
involve some use, critical, massive, limited, but 
at least some use of public opinion data to 
adequately meet its goals. 

BY MR. PROCTOR: 

Q And if we did in fact look at that 
issue, which is the state of common knowledge 
about the link between cigarette smoking and lung 
cancer from 1950 to 1965, in your opinion the 
single best source of information to determine 
that are in fact public opinion polls during that 
time frame, correct? 

A That's correct. 

Q And if your Ph.D. dissertation student 
came to you with a paper specifically on the topic 
of common knowledge of the link between cigarette 
smoking and lung cancer from 1950 to 1965 and 
rejected as unreliable all of the public opinion 
polls from 1950 to 1965, you would fail that Ph.D. 
dissertation student, correct? 

MR. SMITH: Excuse me one second. Do 
you mind if I have a continuing objection, just to 
save time? 
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MR. PROCTOR: Sure. Absolutely. 

MR. SMITH: I won't interrupt you every 

time. 

BY MR. PROCTOR: 

Q Would you fail that Ph.D. — 

A Well, you don't fail. You would not 
accept it. You would not accept the dissertation. 

Q You would reject as unacceptable that 

Ph.D. student's paper on that topic, correct? 

A Yes. 

Q Dr. Smith, you're not an expert on the 
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plaintiff in this case, David Tompkin, correct? 

A Correct. 

Q Would you consider yourself to be a 
generic witness in this case, if I define 
"generic" as being testifying about topics that 
have no — well, I've just stumbled upon the 
problem, what is a generic witness. 

Would you consider yourself to be a 
generic witness in this case? 

A I don't know what the term would mean. 

Q Fair. Any issue specific to the 
plaintiff would be irrelevant to your opinion in 
this case, is that correct? 
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A I know nothing about the plaintiff other 
than he's suing a tobacco company, and that's 
the — that's the extent of my knowledge. And 
other than the fact that it obviously served the 
basis for me to do this analysis, has no other 
relevance to me. 

Q And you recognize that there must be 
facts specific to the plaintiff in this case, 
correct? 

A Yeah. 

Q I mean, for instance, the facts specific 

to the plaintiff would include when he started 
smoking, when he quit smoking, the brands he 
smoked, why he smoked those brands, what disease 
he had and what he personally knew or did not know 
about the health risks of cigarette smoking? 

Those are — 

MR. SMITH: Excuse me. I — go ahead. 

I apologize. 

BY MR. PROCTOR: 

Q Those are all facts specific to this 
case, correct? 

MR. SMITH: Excuse me one second. I 
will object for — I don't see any relevance to 
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this witness and I am concerned about our time 
constraints. I don't see where that takes us, but 
I object. 

BY MR. PROCTOR: 

Q Do you understand my question, sir? 

A Well, I understand there are certain 
facts. I don't know what most of those facts are 
and I'm not — and I also don't see the relevance 
of that, quite frankly. 

Q All those facts I just mentioned are 
irrelevant to your opinion, correct? 

A Yes. To my opinion, yes. 

Q It doesn't matter, for purposes of your 
expert opinion, what David Tompkin did or did not 
know personally about the health risks of 
cigarettes, correct? 

A I do not address what he did or did not 
know. I'm trying to assess what the public in 
general knew. 

Q That's right. But you are not looking 
at and you have no opinion on what David Tompkin 
personally knew about the health risks of 
cigarette smoking, correct? 

A I have no knowledge on that issue. 
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Q And because you have no knowledge, 
you're not going to offer any opinion on that 
issue, correct? 

A I could only express an opinion about 
what Mr. Tompkin knew or didn't know if it was 
expressed in the frame of him being an average 
person. 

Q Because that's what you're looking at 
for your opinions, is what the average person knew 
or believed from 1950 to 1965, correct? 

A Yes. 

Q Dr. Smith, do you know who the 
defendants are in this case? 

A I understand they are tobacco companies. 

Q Do you know specifically who the 

defendants are in this case? 

A I think that in the one court document, 
there were some companies named, but I don't 
recall them. And there was a company name that 
took over some other company, when our colleague 
here introduced himself, but I've already 
forgotten the name of your company, I'm afraid. 

Q That's okay, and I think we can take 
care of this pretty quickly. You are not an 
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expert on and will offer no opinions at trial on 
the conduct, statements or actions of any of the 
defendants in this case, correct? 

A That's correct. 

Q And specifically, you're not an expert 

on and will offer no opinions at trial on the 
actions, statements or conduct of Lorillard 
Tobacco Company, correct? 

A Correct. 

Q You will offer no opinion on the action, 
statements or conduct of Lorillard, Inc., correct? 

A Correct. 

Q And if I group together the following, 

you will also offer no opinion on and are not an 
expert on the action, statements or conduct of 
Liggett, Philip Morris, American Tobacco or Brown 
& Williamson, correct? 

A That's correct. 

Q And you also are not an expert on and 
will offer no opinion on the actions, statements 
or conduct of the Tobacco Institute, correct? 

A That's correct. 

Q You will offer no opinion on and are not 
an expert on the actions, statements or conduct of 
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the Tobacco Industry Research Committee or the 
Council for Tobacco Research, correct? 

A Correct. 

Q And you're not an expert on and will 

offer no opinions at trial on the actions, 
statements or conduct of Hill & Knowlton, correct? 

A Correct. 

Q You're not an expert on and will offer 

no opinions at trial on any tobacco company 
advertising, marketing or promotional activities, 
correct? 

A That's correct. 
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Q And you're not an expert on and will 

offer no opinion at trial as to what effect or 
impact any actions, statements or conduct of the 
tobacco industry may have had on the state of 
common knowledge during any period of time, 
correct? 

A Correct. 

Q You will offer an opinion as to what the 

common knowledge was, correct, but you will not 
offer any opinion as to why the common knowledge 
is what it was? 

A Well, there's some information that 
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comes out of the analysis as to some of the things 
that do affect common knowledge, none relating to 
specific organizations that you name, but there 
are — there are results from this analysis that 
do touch upon what contributes to higher or lower 
levels of knowledge, such as the distinction 
between the knowledge of smokers and nonsmokers. 

So to that extent, I am prepared to 
make some observations about what — some of the 
factors that influence or create the level of 
knowledge. 

Q Okay. Fair enough. But in that 
analysis, you're distinguishing between different 
subgroups of people and the differences, if any, 
between their knowledge and beliefs about the link 
between cigarette smoking and lung cancer, 
correct? 

A Yes. 

Q You are not going to at trial offer any 

opinions, nor are you an expert on what impact, if 
any, tobacco company statements, conduct or 
actions had on the state of common knowledge of 
the link between cigarette smoking and lung 
cancer, correct? 
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A Right, not on anything from tobacco 

companies. 

Q And not only will you not offer any 
opinions on that, but to date, you have not 
reviewed any tobacco company internal documents, 
correct? 

A That's correct. 

Q You have not reviewed any external 

statements, publications of any tobacco company, 
correct? 

You have not reviewed, for the 
purposes of your testimony, you have not reviewed 
any statements, publications of any tobacco 
companies, correct? 

A With the exception of some quotes from 
tobacco companies which are in some of the general 
literature on smoking, which I've read, nothing 
from — you know, nothing from — they're 
documents as stand-alone documents that I've read, 
but there are some statements from tobacco 
companies that do appear in the general literature 
on this which I have come across. 

Q You have seen some statements from 
tobacco companies in literature you have come 
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across, but you are not going to offer any 
opinions or base any of your opinions on any of 
those statements that you have seen from the 
tobacco companies, correct? 

A That's correct. 

Q Dr. Smith, you're not qualified — 
strike that, please. 

Dr. Smith, you're not an expert on 
and are not qualified to render any opinions on 
warnings, including when a duty to warn arises, 
correct? 

A That's correct. 

Q You're not an expert on and are not 
qualified to render any opinion on risk perception 
issues, correct? 

A Well, I have not, in the course of 
preparing this report, formulated anything along 
those lines. I have dealt with the issue in other 
research of mine of risk perception, so I do have 
some expertise in discussing that issue and have 
in other contexts. 

Q For purposes of the opinions contained 

in your expert report of May 2001, you have done 
no analysis of risk perception issues as they 
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pertain to cigarette smoking and its health 
effects, correct? 

A Well, again, there's a qualification 

there. The qualification — I think this — what 
I did comparing smokers and nonsmokers would 
certainly touch upon risk assessment. That is, 
one could say that the different knowledge levels 
reported by smokers and nonsmokers is perhaps 
related to risk perception, as well as to other 
factors. So with that one qualification, I have 
not done it. 

Q Okay. You're not an expert on and have 
not conducted any analysis on the date by which 
the tobacco companies should have warned about the 
specific link between cigarette smoking and lung 
cancer, correct? 

A Correct. 

Q You're not an expert on and will offer 
no opinions at trial on the manufacturing, product 
development or research efforts of any tobacco 
companies, correct? 

A Correct. 

Q And you're not an expert on, nor will 
you offer any opinions at trial on the 
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state-of-the-art of medical science pertaining to 
smoking and health issues, correct? 

A Correct. 

Q Are you an expert on statistics? 

A Yes. For the — my statistician — 

full-time statistician colleagues might want me to 
qualify, but for the purpose of this proceeding, I 
will say yes. 

Q So if I asked you your opinions on 

statistical issues at trial, you would give me the 
same response, that you are in fact an expert on 
statistics, correct? 

A Yes. 
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Q And you would be able, with that 

expertise, to answer questions based upon 
statistics, correct? 

A Yes. 

Q Let me just take a couple minutes — 
seconds here. 

Public opinion polls can measure 
people's knowledge, correct? 

A Yes. 

Q Public opinion polls can measure 

people's beliefs, correct? 
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A Yes. 

Q The concept of knowledge and belief as 

represented by responses in a public opinion poll 
are different concepts, correct? 

A They are different concepts, although 

often the distinction becomes quite blurry. 

Q I want to hire you to draft some 

questions for an opinion poll. Okay? And in 

fact — okay? 

A All right. 

Q And in fact, you have written in the 
past about the methodology of drafting questions 
for public opinion polls, correct? 

A Right. 

Q And you're an expert on that issue, 

correct? 

A Right. 

Q And I want you to draft a question that 

measures the public's knowledge about a certain 
issue. Okay? And you could do that for me, 
correct? 

A Right. 

Q And one of the ways to draft a question 
that measures a person's knowledge about a 
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particular issue would be to ask about whether 
they have read or heard about a certain topic, 
correct? 

A That would be a — one of the things 
that you might want to include, yes. 

Q But certainly a question in a public 

opinion poll that asks have you read or heard 
about a certain topic would be a question intended 
to measure the respondent's knowledge of that 
topic, correct? 

A Well, what it measures is exposure to 
information. It does not measure knowledge of the 
substance of what that information deals with. So 
it is a very useful question, but it's not a 
direct knowledge question. It is a report on 
whether you have been exposed to certain 
information. 

Q What question would you use in order to 
determine knowledge, not belief, but knowledge? 

A Well, there are many different kinds of 
questions you can ask. I mean, there are direct 
factual questions. Sometimes surveys have little 
quizzes in them, like a political knowledge quiz, 
and so you ask people like what is the name — who 

108 

is the governor of your state, what is the term of 
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a U.S. senator and so on. And then you score 
people as to how many correct or incorrect answers 
they have. That's one kind of knowledge question, 
and we've included many scales like that on our 
surveys. 

There are other kinds of knowledge 
questions which are more subjective. Like if I 
ask you what your favorite color is. I have no 
external way to validate your response to that, 
yet it is a knowledge question. 

MR. PROCTOR: Let's take about a 
one-minute break here. I need to find something 
in my notes here. 

(Off record discussion.) 

BY MR. PROCTOR: 

Q I'd like to mark as the next exhibit. 
Exhibit 7, here's a copy for you, Russ, and we'll 
mark this one, a publication by you, Tom Smith, 
called "The Art of Asking Questions," comma, "1936 
to 1985." 

(Exhibit 7 marked.) 

BY MR. PROCTOR: 

Q You, of course, recognize this article, 
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correct. Dr. Smith? 

A Yes. 

Q Did this appear in a book or a scholarly 

journal, or both? 

A Academic — I think it appeared only in 
an academic journal. I don't think it was ever 
reprinted in a book. 

Q And you wrote this in 1987 — or this 
was published in 1987, correct, if you look at the 
bottom? 

A Yes. 

Q And are you familiar with this article 

without looking through it? 

A No, probably not. I mean, it was about 
15 years ago that I wrote it and 14 years ago that 
it was published. I remember the general outlines 
of the article, but that's about it. 

Q Any reason as you sit here today to 
dispute any of the conclusions reached in this 
article? 

A One would have to look at each of the 
conclusions to see if, based on 14 years of 
further experience, they all hold up, but I'm not 
aware of any that have come to my attention up to 
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this point which I have already revised. 

Q If you look at the third sentence in the 
article, please. 

A Starting with? 

Q "The choice." 

A Okay. 

Q That sentence reads — and this is your 

sentence, by the way, correct? 

A That's right. 

Q It reads: The choice of what questions 

to ask and how to ask them determines what answers 
one gets and what analyses might emerge. Correct? 

A That's correct. 

Q And you would agree with that today, of 
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course? 

A I would, yes. 

Q And if you look on page S-97, please, 
under table one — 

A Okay. 

Q — there's a section entitled "The 

Contents of Surveys," correct? 

A Yep. 

Q This would be another — by the way, did 
you write each and every one of the sections of 
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this paper? 

A Yes. This is the paper I wrote, with 
the qualification that, of course, with my 
ultimate approval, it goes to an editorial 
process, and the editors do change things around a 
little, but the author does approve. So 
everything was either written or ultimately 
approved by me before its ultimate publication. 

Q And everything you would have written in 
this article in 1987 would have been information 
or conclusions that you had — you had analyzed in 
detail, correct? 

A Right. This is based on the research I 
did at that time, yes. 

Q And each of your conclusions would have 
been true and accurate to the best of your 
knowledge at that point in time, correct? 

A Yes. 

Q And under the contents of surveys, if 
you could go to the last sentence dealing with 
"the remaining two categories." 

A Okay. 

Q That sentence reads: The remaining two 
categories, knowledge, in parentheses, mostly 
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measures of the informational basis for attitudes, 
comma, particularly whether a person had read — 
I'm sorry — had heard or read, in quotes, about a 
particular person or matter, and behaviors, and in 
parentheses, measures of present and past actions 
and activities, closed parentheses, appear 
relatively infrequently, one percent to ten 
percent. 

Did I read that correctly? 

A Uh-huh. 

Q And in this section, under the contents 
of surveys, you address the issue of measuring 
knowledge with a question pertaining to whether a 
person had heard or read about a particular person 
or matter, correct? 

MR. SMITH: Excuse me one second. I'll 
object to form. We're dealing with the definition 
of "knowledge" as determined by the Sixth Circuit 
Court of Appeals, not the definition of 
"knowledge" as appears in this article in 1985. 

THE WITNESS: '87. 

MR. SMITH: '87. With that, I would 

object. 

///// 
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BY MR. PROCTOR: 

Q Okay. Dr. Smith, in this article that 
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you wrote in 1987, in a peer-reviewed journal — 

A Yep. 

Q — you talk about the concept of 

knowledge, correct? 

A Well, it depends what you mean by 
talking about the concept of knowledge. What I'm 
doing here at this point in the article are 
classifying questions into some broad categories. 
And what I've defined in that sentence that you've 
read is the kinds of questions that I put under 
the category knowledge, as opposed to 
demographics, as opposed to behaviors, as opposed 
to attitudes. 

In other words, all questions are 
classified for the purpose of looking at the 
distribution of questions into those four 
categories. That is not quite the same as — as 
defining what "knowledge" is. 

It's simply saying that in this 
case what you're alluding to, the informational 
questions, are classified under the general 
category of knowledge questions, which I would — 
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which I would still agree with is an appropriate 
place to classify them. That does not make 
informational questions the same as knowledge 
questions. 

Q How would you classify a question that 
begins with "do you think that," and then 
concludes with the subject matter? Under what 
category would that fit? 

MR. SMITH: Object. Go ahead. 

THE WITNESS: You can't say. That kind 
of introduction could be something that would 
simply lead into what would be an attitudinal 
question, rather than a factual question, or it 
could lead into what would be a factual question. 
That introduction is inadequate to know what might 
follow. 

BY MR. PROCTOR: 

Q In your paper, you divided questions 
into certain categories, correct? 

A Right. 

Q One of the categories of questions you 
selected were questions dealing with knowledge, 
correct? 

A Right. 
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Q And under the category of knowledge 

questions that you created, you placed questions 
addressing the issue of whether someone had heard 
or read of something, correct? 

A That's correct. 

MR. SMITH: Excuse me one second. I 

object and move to strike, reasons previously 
stated. 

BY MR. PROCTOR: 

Q And, I'm sorry, under the category that 

you selected, entitled "knowledge," you grouped 
questions that begin with or address the issue of 
had someone read or heard of something, correct? 

MR. SMITH: Object. 

THE WITNESS: Yes. 


http://legacy.library.ucsf.§dttJi(fti#plDrt^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/hsjl0001 



16 BY MR. PROCTOR: 

17 Q And you stand by that opinion today, 

18 correct? 

19 MR. SMITH: Object. 

20 THE WITNESS: I stand by the 

21 classification of such questions for the purpose 

22 that it was intended here as — as appropriate, 

23 yes. 

24 ///// 
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1 BY MR. PROCTOR: 

2 Q And if you were asked again at trial to 

3 develop a chart identifying categories of 

4 questions, one category, again, at trial could be 

5 knowledge, correct? 

6 A Yes, that's — that could be a category, 

7 yeah. 

8 Q And if I asked you at trial to name as 

9 one category something called knowledge, I may ask 

10 you to do that, and then if you did so, you would 

11 still place under that category questions that ask 

12 whether someone had heard or read of something, 

13 correct? 

14 MR. SMITH: Excuse me one second. I 

15 want to object. I think this is gamesmanship, 

16 personally, but moreover, I don't think it's 

17 taking us anywhere, because when we get to trial 

18 in the case where knowledge is important, I think 

19 we're going to be governed by what the law is 

20 going to define "knowledge" as for purposes of 

21 that case. So I object. 


22 


MR. 

PROCTOR: 

: Okay. 

And I object to 

23 

the — 





24 


MR. 

SMITH: 

And also 

object as to the 
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1 

form. 





2 


MR. 

PROCTOR: 

; And I' 

11 object to the 

3 

coaching. 

but 

— 



4 


MR. 

SMITH: 

I'm not 

coaching. I'm 


5 trying to make the record very clear that the word 

6 "knowledge" has already been determined by the 

7 Sixth Circuit and will be determined by Judge 

8 Dowd, and I don't want to — 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


BY MR. PROCTOR: 

Q Dr. Smith, you had some perception of 
what the word "knowledge" meant when you wrote 
your article in 1987, correct? 

MR. SMITH: Object. 

THE WITNESS: Yeah. 

BY MR. PROCTOR: 

Q And you created a category called 
knowledge in 1987, correct? 

MR. SMITH: Object. 

THE WITNESS: Knowledge questions. 

BY MR. PROCTOR: 

Q And as we sit here today, if you created 
a category today called knowledge questions, you 
would still place under that category questions 
that ask whether a person had heard or read of a 
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1 particular matter, correct? 

2 MR. SMITH: Object, object, for all the 

3 reasons previously stated. 
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THE WITNESS: I would, for the purpose 
of doing an analysis such that was done in this 
paper, would likely create a category as created 
here, and the knowledge questions category would 
include both exposure to information questions, 
what you refer to as the "have you heard" 
questions, as well as direct holding of certain 
factual information questions. And those all 
could be considered in such a category, although 
they are quite separate from one another. 

BY MR. PROCTOR: 

Q You would include more than one type of 
question under your knowledge category, correct? 

MR. SMITH: Excuse me. You're talking 
about in this paper or at trial? 

BY MR. PROCTOR: 

Q In general, regardless of whether you're 
at trial or in this paper, if you were to today 
create a category called knowledge, as an expert 
in polling, you would include more than one type 
of question under that column, correct? 
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MR. SMITH: Excuse me. Object, reasons 
previously stated. 

THE WITNESS: The questions that could 
be considered to be relevant to the issue of 
knowledge could come in various forms. 

BY MR. PROCTOR: 

Q And one form of question that goes to 
the issue of knowledge, in your category of 
knowledge, is questions that ask whether someone 
has read or heard about a matter, correct? 

MR. SMITH: Object. 

THE WITNESS: Those questions are 
relevant to the issue of knowledge. They are not 
direct questions about knowledge. 

BY MR. PROCTOR: 

Q I understand, but if you were to create 
a chart and one of the categories in the chart was 
entitled "knowledge," if you were to do that 
today, you would still group, as at least one set 
of questions in that category of knowledge, 
questions that ask have you heard or read about a 
particular matter, correct? 

MR. SMITH: Object. 

THE WITNESS: If I was updating the 
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analysis of this paper, I would collapse or 
classify things in that way. In other analyses 
dealing with knowledge issues, I might well have 
separate classifications in which the distinctions 
we've been talking about would be in separate 
categories to serve the purpose of that analysis. 
BY MR. PROCTOR: 

Q I understand, but let's get real 

specific, though. You'll agree with me, will you 

not, that if you wanted to measure knowledge about 
smoking and health issues, there may be different 
types of questions you could ask in order to 
ascertain that information? Correct? 

A Correct. 

Q And one type of question that you as a 
polling expert would ask to help you ascertain the 
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status of knowledge of smoking and health issues 
would be a question that asks have you read or 
heard about that subject matter, correct? 

MR. SMITH: Object. 

THE WITNESS: It's likely that in a — 
if I was designing a survey, that an exposure to 
information question would be amongst those that 
would be included, yes. 
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BY MR. PROCTOR: 

Q And if one of your categories was 
knowledge, as you use that term in this paper, one 
of the types of questions under your knowledge 
category would in fact be have you read or heard 
about the subject matter, correct? 

MR. SMITH: Object. 

THE WITNESS: If I was designing a 
survey, which is what you stipulated, I would not 
have such categories as this. I would take and 
have a — I would want to know sources of 
information, I would want to know exposure to 
information, I would want to know about knowledge 
of facts and various other things, including 
attitudes and whatnot. And there would be no 
categories in the design of the survey like what 
you're indicating. That would not be part of the 
process of designing a survey. 

It would not be a knowledge 
category, of which an informational exposure 
question would be a subset. Informational 
exposure would be a relevant bit of information to 
have to understand the general process, but it 
would not — in the confines of the analysis I did 
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in this paper, that would not be the kind of 
framework that would guide the design or 
classification of questions within a survey that 
was being designed for the purpose of ascertaining 
information on the topic. 

BY MR. PROCTOR: 

Q Let's put aside designing a new survey. 
Let's assume that we already have existing surveys 
that have already been conducted. Correct? 

A Uh-huh. 

Q And let's assume that you're not going 
to do any original research or any original or new 
surveys. Correct? 

If you look at the surveys or polls 
that have already been conducted and you see 
questions that address the issue of have you read 
or heard about a particular matter, you would 
group those questions within the category of 
knowledge, correct? 

MR. SMITH: Object. 

THE WITNESS: I might. In the context 
of what I did for this article, that would be 
perfectly appropriate. 

If I was doing other analyses, 
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particularly more fine-grained analyses within the 
area of informational questions, I would have 
separate categories in which the information — 
there would be exposure to media questions, which 
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would be like how often do you read the newspaper. 
And then there would be questions on exposure to 
specific information, like did you read about the 
connection of smoking and health. And then there 
would be knowledge questions about linkages, like 
do you think smoking causes heart disease and so 
on. 

And those would be distinct 
questions, all of which would serve a useful 
purpose, but not which are all, in either 
categories or in particulars, one and the same. 

BY MR. PROCTOR: 

Q When you did your paper, though — I 
understand you weren't talking about smoking and 
health issues, first of all. Correct? But when 
you did your paper, you looked at existing studies 
or existing surveys and polls that had already 
been conducted, correct, and you named a certain 
category, knowledge, correct? 

A I created a category, yes. As I said, I 
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created four broad categories, and this was one of 
the categories that I created to — for the 
purpose of showing, both across time and across 
organization, what kinds, by broad typology, 
questions were being asked during this period. 

Q One of the categories you created, you 
called knowledge, correct? 

A Well, knowledge questions. 

Q Okay. 

A I've said this several times, and it is 

a small distinction, but it is clearly — as you 
see if you look at table two in the paper that 
you're referring to, I talk about attitudes, I 
talk about behaviors, I talk about demographics, 
unqualified, but I don't talk about knowledge 
because questions relating to knowledge and 
knowledge are not the same thing, and so there is 
an intentional distinction that I made. 

These are questions that are 
relevant to knowledge, questions that have — you 
know, they are not, per se, knowledge. 

Q But you named your category knowledge, 

correct, in this paper? 

A Knowledge questions. 

125 


Q Where does it say that? 

A Table two, knowledge questions. 

Q Okay. You named your category knowledge 
questions, correct? 

A Right. 

Q And you included under your category 

knowledge questions, questions that ask whether a 
person had heard or read about a particular 
matter, correct? 

A That's correct. 

Q And if you were to do this paper again 
today and you were looking at polls or surveys 
that had already been conducted, one category 
again today might be knowledge questions, correct? 

A Yes, it is — it is conceivable that I 
would keep the same categories. It is also quite 
possible if I revisited this, I might change my 
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categories, but this is a — this was a useful way 
of organizing questions for the purpose of this 
paper, and I might well adopt it again. 

Q And if you chose to use again today your 
category of knowledge questions, you would still 
today fit under that category questions that ask 
have you heard or read about a particular subject, 

126 

correct? 

MR. SMITH: Excuse me. Object to form. 
It doesn't — it differs from what he just said. 

BY MR. PROCTOR: 

Q Do you understand my question. 

Dr. Smith? Let me re-ask — 

A Well, I — I understand it as not being 
any different than what you've asked me several 
times before. If it is different than what you've 
asked me before, then I don't understand it. 

Q Well, now I don't understand, so let me 
re-ask the question just so the record is clear. 

If today you looked at existing 
polls and surveys and chose to create again a 
category called knowledge questions, you would fit 
under that category, even today, questions that 
ask whether someone has heard or read of a 
particular matter, correct? 

A It is quite possible that I would do so. 
I can't rule out the fact that if I did revisit 
this, I might re-think the category some, but it 
is quite possible that I would be — find the 
existing categories, for the purpose that they 
were applied here, as adequate. 
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Q I understand. 

A And I would classify the informational 
exposure questions under the knowledge questions 
category. 

Q I understand, but if you in fact did 
select knowledge questions as a category — let's 
operate under that assumption. Okay? 

A All right. 

Q If you did in fact select knowledge 

questions as a category today, then today you 
would include under the category knowledge 
questions questions that ask whether someone has 
read or heard about a particular matter, correct? 

MR. SMITH: Object. You just — he just 
answered that exact question, I believe. 

THE WITNESS: If — if I did not change 
the categories, then I would apply the categories 
the same way as I had applied them before. 

BY MR. PROCTOR: 

Q And the way you applied them before is 
that you put "heard or read questions" in the 
category called knowledge questions, correct? 

A That's correct. 

Q Do questions that ask whether someone 
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has heard or read of a particular subject measure 
their belief? 

A No, not — it has some relevance, but 
it's not measuring belief. Well, it's measuring 
belief whether they heard or read it, but not, I 
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believe, as the way you're using "belief" there. 
It's measuring exposure to information. 

Q Dr. Smith, a question that asks whether 
an individual has heard or read about the link 
between cigarette smoking and lung cancer is not a 
question that is intended to measure whether that 
person believes that there in fact is a link 
between cigarette smoking and lung cancer, 
correct? 

MR. SMITH: Excuse me. I object. 

We're — you're not stating for what purpose. I 
think this is gamesmanship, but that's my belief, 
but I object for all the reasons I've said 
earlier, and I just think we're using up the 
clock. 

BY MR. PROCTOR: 

Q Do you understand my question. 

Dr. Smith? 

A The — it is a question about exposure 

129 

to information and not what conclusions the person 
draws based upon having been exposed to that 
information. 

Q As an expert in polling, would you 
consider the answers to that question would be 
information you would want to know in order to 
determine whether the respondents believed that 
cigarette smoking causes lung cancer? 

MR. SMITH: I'm going to object again. 
I'm going to reiterate the fact the definition of 
that word has been determined by the Sixth Circuit 
and will be determined by the Court, not by 
something outside that realm. 

MR. PROCTOR: I'll let you have a 
standing objection to all this, Russ, but as you 
say, we are short on time. 

MR. SMITH: We're wasting time going 
over this, in my judgment. 

MR. PROCTOR: These are the critical 
questions to the case. 

BY MR. PROCTOR: 

Q Dr. Smith, do you understand my 
question? 

A I'm afraid you'll have to repeat it 
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because the — 

Q Dr. Smith — 

MR. PROCTOR: And, Russ, you can have a 
continuing objection to this. I'll assume that 
you will in fact object to the question and it is 
so stated and so we can have the witness move on 
to the answer. 

BY MR. PROCTOR: 

Q Here's my question. Dr. Smith: A 

question that asks the following, have you read or 
heard that cigarette smoking may cause lung 
cancer, that particular question, you would not 
use, would you, the responses to that question in 
order to evaluate whether or not that population 
actually believed that cigarette smoking does in 
fact cause lung cancer, would you? 

A It would not be a direct measure of 
that. It would be relevant in understanding, in a 
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broader sense, people's knowledge and 
understanding about it, but it is at least one 
step removed from directly ascertaining what the 
public believed or thought about, in this case, 
smoking and lung cancer or any other subject under 
investigation. 
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Q And you're an expert in putting together 
questions for polls, correct? 

A Yes. 

Q What question would you put together for 
a poll if you. Dr. Smith, wanted to measure 
whether or not the respondents believed that 
cigarette smoking causes lung cancer? 

MR. SMITH: Excuse me one second. Would 
you read the question back, please? 

(Following question read back: What 
question would you put together for a poll if you. 
Dr. Smith, wanted to measure whether or not the 
respondents believed that cigarette smoking causes 
lung cancer?) 

MR. SMITH: And, again, this is in the 
realm of a continuing objection? 

MR. PROCTOR: Yes. 

BY MR. PROCTOR: 

Q Do you understand my question. 

Dr. Smith? 

A Yes. The answer to your question is 
twofold. First of all, one — again, in designing 
a survey, one would want to have a battery of 
questions. One would not want to have a single 
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question. Amongst the kinds of questions that one 
might use would be questions like what Gallup used 
that appear in table two of my report, questions 
that go such as what is your opinion, do you think 
cigarette smoking is or is not one of the causes 
of cancer of the lung. 

Q And would that question in and of itself 
be sufficient to measure the respondent's belief 
as to whether cigarette smoking does in fact cause 
cancer of the lung? 

A It is a highly relevant question for 
that purpose that directly addresses and helps to 
answer that. 

Ideally, again, one wants more 
information. If one is designing a survey to move 
forward and if one is focusing an entire survey on 
this topic, one would like to have a whole battery 
of questions that explored in great depth the 
exact understanding of the connection, whether 
formulating it in different ways would influence 
how people responded to it, but it is certainly a 
germane and direct assessment of that. 

Q Could you as an expert witness in 
polling, in interpreting what common knowledge was 
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from 1950 to 1965, base your opinion solely and 
exclusively on the results of questions that asked 
whether someone thinks that smoking is a cause of 
cancer of the lung? 

A Well, I would — 

MR. SMITH: Excuse me. 
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MR. 

PROCTOR: 

: Continuing objection. 

8 

Russ . 




9 


MR. 

SMITH: 

I know. 

10 


MR. 

PROCTOR: 

: Russ. 

11 


MR. 

SMITH: 

The Sixth Circuit is the law 

12 

of the 

case. 



13 


MR. 

PROCTOR: 

: Russ. 

14 


MR. 

SMITH: 

Why — 

15 


MR. 

PROCTOR: 

: Russ. 

16 


MR. 

SMITH: 

We don't have that much 

17 

time. 




18 


MR. 

PROCTOR: 

: Then quit talking. 

19 


MR. 

SMITH: 

Jesus. 

20 


MR. 

PROCTOR: 

: Russ, if I don't get my 


21 questions done, I'm going to come back and ask for 

22 more time, I'm going to ask Judge Dowd to assess 

23 costs against you. We've got 45 minutes here and 

24 I want to get my questions in. You have a 
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continuing objection. That's all you need. 

BY MR. PROCTOR: 

Q Dr. Smith, do you understand my 
question? 

A I'm afraid you'll have to repeat it. 

Q I'm afraid I forgot what it was myself. 

As an expert in polling, 

particularly on the issue of what common knowledge 
was of the link between cigarette smoking and lung 
cancer between 1950 and 1965, could you reach an 
opinion on that issue based solely and exclusively 
on public opinion poll questions that ask whether 
the respondent thinks smoking is a cause of cancer 
of the lung? 

A I can't answer that hypothetically. 

What I would have to do is look at a given body of 
data and assess whether in terms of the number of 
questions, the number of surveys, the reliability 
of those surveys and so on are adequate to come to 
a judgment or not. 

And only by actually inspecting a 
body of existing data, and you come to something 
from — there's inadequate information, to there's 
more than inadequate information to make a 
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judgment. And it's the combination of this 
multiple assessment, and without talking about the 
actual specifics, I can't answer that as a 
general — general proposition. 

Q And that process you just described in 
answer to that question is what you did to form 
your expert opinion in this case, correct? 

A That's correct. 

MR. SMITH: Excuse me one second. I 

object. 

MR. PROCTOR: I think there's — 

MR. SMITH: Well, you can do what you 
want, but I'm objecting. We gave him the 
definition. 

MR. PROCTOR: Okay. Are you going to 
move to strike his answer? 

MR. SMITH: Yes, sir. 

BY MR. PROCTOR: 

Q Okay. Dr. Smith, I want to look solely 
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and exclusively on questions in public opinion 
polls from 1950 to 1965 that ask the question of 
whether someone has read or heard about the link 
between cigarette smoking and lung cancer. Okay? 
That's my goal, and I want to ask you that. 
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And I want to make sure we've 
identified each and every one of the public 
opinion polls from 1950 to 1965 that address that 
precise issue. Okay? 

A All right. 

Q I want to make sure we're all on the 
same wavelength. 

The first public opinion poll that 
addresses that specific and precise issue is 
the — and you can turn to your expert report, 
table one, I believe. 

Are you with me on table one? 

A Right. 

Q The first public opinion poll of which 
you are aware from 1950 to 1965 that asks — that 
addresses the question of whether someone has read 
or heard about the link between cigarette smoking 
and lung cancer is the January 1954 Gallup Poll, 
correct? 

A Yes. 

Q And in that Gallup Poll of January 1954, 
83 percent of the respondents said yes, I have 
read or heard something recently that cigarette 
smoking may be a cause of cancer of the lung, 
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correct? 


A Yes. 

Q And only 17 percent said no, correct? 

A Right. 

Q Dr. Smith, the second public opinion 
poll from 1950 to 1965 that addresses the topic 
we're discussing was the June/July of 1954 Gallup 
Poll, correct? 

A Yes. 

Q And in that public opinion poll, 90 
percent of the people responded that they had read 
or heard that cigarette smoking may be a cause of 
cancer of the lung, correct? 

A Yes. 

Q And only ten percent responded no, 
correct? 


A Right. 

Q Are you aware of any other public 
opinion polls from 1950 to 1965 that address the 
issue of whether someone has read or heard of the 
link between cigarette smoking and cancer of the 
lung? 

A Well, there is the final one on the 
page, which is a little more indirectly stated and 
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may or may not qualify for the conditions you've 
just laid out. The cancer link is through 
reference to the publisher, being the American 
Cancer Society, and the link is implied by the 
question, but not stated quite so directly. I 
would consider it as another one that would follow 
under what you're describing, although, as I've 
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just said, differing in form somewhat. 

Q Okay. So you would — if I asked you at 
trial to name every public opinion poll from 1950 
to 1965 that addressed the question of whether 
someone had heard or read of the link between 
cigarette smoking and cancer of the lung, you 
would list three public opinion polls, is that 
correct? 

A Those are the three I'm aware of, yes. 

Q And that would be — 

A Well, there are three national polls. 

Q Three national polls. So if I asked you 

for the national polls, you would list only those 
three, correct? 

A Right. 

Q And the three national polls that you 
would list at trial in response to my question 
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would be the January 1954 Gallup Poll, correct? 

A Yes. 

Q Second, it would be the June/July 1954 
Gallup Poll, correct? 

A Right. 

Q And third would be the June/July 1957 
Gallup Poll, correct? 

A Yes. 

Q And what is the lowest figure or the 
lowest percentage of respondents that answered yes 
to the question of whether they had read or heard 
that cigarette smoking may be a cause of cancer of 
the lung? 

A 78 percent in the third of the three. 

Q And you are unaware of any national poll 
conducted between 1950 to 1965 that ever had a 
lower percentage than 78 percent, correct? 

A These three are all that I'm aware of. 

Q Are there community or local polls that 

also addressed the specific question of whether 
someone had read or heard of the link between 
cigarette smoking and cancer of the lung from 1950 
to 1965? 

A I would have to take and recheck the 
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community polls. I do not recall at this point 
that that was one of the questions they included, 
but I cannot categorically say they did not touch 
upon that issue. 

Q As you sit here today, you don't recall 
any local or community polls from 1950 to 1965 
that address the issue of whether the respondents 
had read or heard of the link between cigarette 
smoking and cancer of the lung, correct? 

A That's correct. 

Q And if such opinion poll existed — 
strike that, please. 

If you were to use such a poll at 
trial, it would be included in the materials that 
you have placed over there on the table that are 
your reliance materials, correct? 

A Yes. The only other possibility is if 
something came to my knowledge between now and 
then, which is possible, but I am not seeking out. 
I'm unaware of any other information to seek out 
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at this point, but — 

Q And I'll ask you now, just so you know, 
that if you do any further work on this case and 
come across any other national polls, local or 
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community polls that address this very specific 
issue, that you please notify your counsel of 
that, if you could, and provide a copy of that 
poll to me in advance of trial. 

A Okay. 

Q And your counsel can decide whether 
that's an appropriate request or not. 

MR. SMITH: I'm not his counsel, but he 
can alert me. 

BY MR. PROCTOR: 

Q Dr. Smith, are you aware of what 

Dr. George Gallup said about the 78 percent 
response rate to the June/July 1957 public opinion 
poll? 

A I believe I saw a quote of George Gallup 
in some statement about that, and I think that he 
may have even used the phrase that you used 
earlier in the deposition, of phenomenal, though 
my recollection on the point is imprecise. 

Q Would it refresh your memory if I told 
you that Dr. Gallup called it a phenomenal figure 
in polling annals? 

A That's consistent with what I recall 
having read, yes. 
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Q Have you ever heard in your entire life 
Dr. Gallup refer to any other poll as 
constituting — strike that, please. 

Have you ever in your entire life 
heard Dr. Gallup refer to the results of any other 
public opinion polls as constituting a phenomenal 
figure in polling annals? 

A In terms of using that phrase, I 
certainly don't recall anything, but I don't — 
specifically recall any other use of, by Gallup, 
of that phrase. 

Q Do you recall Dr. Gallup using any 
similar phrase in order to address the results of 
any poll conducted? 

A Well, I have a series of — I've read a 
number of books that George Gallup published, as 
well as in the early days he was authoring many of 
the Gallup weekly reports themselves. I've read 
many statements that Gallup has made. And it 
would not be uncommon for him to be very — to use 
strong words and superlatives in describing 
certain results, but I cannot remember the 
specifics of any of those offhand. 

Q Is it fair and accurate to state that as 
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you sit here today, you cannot recall any specific 
instance where Dr. George Gallup used a similar 
phrase to describe the results of any polls? 

A I can — I cannot identify a specific 
use of either that phrase or a similar phrase, but 
have a general recollection of him frequently 
using strong terms of — strong statements to 
underscore and emphasize findings from his 
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hundreds, really probably thousands of polls that 
he did during his life. 

George Gallup was not a wallflower. 
George Gallup was a man who, you know, spoke his 
mind and spoke up quite strongly when he believed 
he had an interesting finding. And so in that 
regard, statements like this would be typical of 
the kinds of statements that George Gallup would 
say when he thought he had a finding that was 
worth trying to emphasize. 

Q If you turn to your expert report again, 
please. Doctor. 

A Uh-huh. 

Q If we focus solely and exclusively on 

the issue of whether someone has read or heard of 
the specific link between cigarette smoking and 
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lung cancer and look only at polls and analyses 
and opinions you have on that sole and specific 
issue, the only part of your expert report I would 
need to look at would be the first two paragraphs 
and table one, correct? 

A The only — in terms of the tabular 
data — let me check one other place. I think 
that's probably true, but... 

Okay. Yes. In terms of the 
tables, that appears to be the only place that 
type of information is cited, and in terms of the 
text you referred to — 

Q Yeah. Just to be real clear, first of 
all, in terms of the tables in your report, the 
only table that would measure the issue I want you 
to measure, which is polling results that address 
whether a person has read or heard about the link 
between cigarette smoking and lung cancer, the 
only table is table one on page four of your 
report, correct? 

A That's correct, yes. 

Q And in terms of the text of your 
three-page report, the only text of your 
three-page report that addresses the sole and 
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specific issue of whether someone has read or 
heard of the specific link between cigarette 
smoking and lung cancer is the second paragraph in 
your report, on page one, correct? 

A I believe there is at least one small 
reference elsewhere in the report. Let me see if 
I can find it. 

Yes. Page two, public health 
campaigns, the first sentence, you'll see that 
there's also a reference there. 

Now, that's the one I recalled. 
That's the only other one I recall, but I would 
literally have to go through this line by line to 
totally rule out that there would be another 
reference. And it is, as you can see, a reference 
essentially back to that earlier material and does 
reference table one again. 

Q The information on page two, under 
public health campaigns, is redundant of the 
information on the second paragraph in your 
report, correct? 
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A It's not literally redundant, but it 
covers similar ground. 

Q Let me ask this: In your whole report, 
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on the text of the report, the only portions that 
address the specific issue of polling questions 
asking whether someone has read or heard of the 
specific link between cigarette smoking and lung 
cancer is the second paragraph on table — is the 
second paragraph on page one, and the language 
under public health campaigns that reads as 
follows: In 1957, while 78 percent had heard 

about or read the recent ACS report on the health 
effects of smoking and 90 percent had heard about 
or read something on the link between smoking and 
lung cancer, paren, table one, paren, correct? 

A There's also a reference to the material 
in the conclusion section on page three. 

Q Okay. And read that for me, because I 
want to make sure I've identified every portion of 
your report that addresses the issue I'm talking 
about. 

A There's — I believe it's the second 
sentence in the first paragraph: While large 
majorities reported having heard about or read 
reports about the possible health hazards of 
smoking during most of the period, a clear 
majority did not consider smoking to be a cause of 
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either lung cancer or heart disease. 

So as you can see, there is a 
definite reference to that material once again. 

Q And the last clause there, which is 
"during most of the period, a clear majority did 
not consider smoking to be a cause of either lung 
cancer or heart disease," that doesn't relate to 
the issue of — 

A That moves — 

Q — whether someone has — 

A — on through the related topic, right. 

Q Okay. So we could exclude that clause 
from my question as to every portion of your 
report that addresses the specific question of 
whether people have read or heard of the link 
between cigarette smoking and lung cancer, 
correct? 

MR. SMITH: Object. 

THE WITNESS: Those are the sections 
that I've been able to spot, from this quick 
review of it, which explicitly brings up 
information on that. I would literally have to go 
through — I mean, I've already turned up two that 
you didn't mention at first, and I can't rule out 
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there's not a third one there that my question 
hasn't quickly spotted. 

BY MR. PROCTOR: 

Q But you would delete from our analysis 
that last clause that reads "during most of the 
period a clear majority did not consider smoking 
to be a cause of either lung cancer or heart 
disease," correct? 

MR. SMITH: Excuse me. I object. You 
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said that; he didn't. 

BY MR. PROCTOR: 

Q Would you exclude that or not? 

A If you — that second part of the 

sentence refers to material other than table one, 
so if you only are talking about material coming 
from table one, it is only the first part of that 
sentence that draws upon that. 

Q Okay. Dr. Smith, in order to form your 
opinions in this case, you did not review any 
newspapers, correct? 

A Newspapers, no. 

Q In order to form your opinions in this 
case, you did not review any papers — any 
newspapers from the state of Ohio, did you? 
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A That's correct. 

Q You did not review the Akron Beacon 
Journal, did you? 

A I reviewed neither the Akron, nor the 
Columbus Dispatch, nor the Cincinnati Inquirer, 
nor the Cleveland Plain Dealer. Shall we go on? 

Q So you know of those papers, right? 

A Yes. 

Q But you did not review any articles on 

smoking and health from any of those papers you 
just mentioned, correct? 

A That's correct. 

Q You did not review any television 
programs addressing smoking and health issues, 
correct? 

A That's correct. 

Q You did not review any radio programs 
addressing smoking and health issues, correct? 

A Correct. 

Q You did not review any magazines, 

including Life, Reader's Digest, Time, Newsweek 

and U.S. News and World Report, concerning smoking 
and health issues, correct? 

A I reviewed no popular magazines. I 
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looked at journal articles. 

Q And to the extent you looked at those 
journal articles, they're in your reliance 
materials — 

A That's correct. 

Q — that are sitting over there on the 
table? 

I'm sorry. Dr. Smith, just let me 
finish the question, please, for the court 
reporter. 

You did not review — Dr. Smith, to 
the extent you reviewed any magazines of any 
nature, they would be included in your reliance 
materials on the table over there, correct? 

A That's correct. 

Q And none of your reliance materials 

include Life Magazine, Reader's Digest, Time, 
Newsweek or U.S. News and World Report, correct? 

A Correct. 

Q You did not review any music, 

contemporary — strike that. I'm sorry. 

You did not review any music or 
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cartoons pertaining to smoking and health issues, 
correct? 
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A Correct. 

Q You didn't review any proposed or 
inactive legislation, other than the Ohio product 
liability statute, in order to form your opinions 
in this case, correct? 

A Correct. 

Q You did not review any of the 
legislative debates in the state of Ohio on 
smoking and health issues, correct? 

A Correct. 

Q And you're not aware of and did not 
review a single poll or survey from Akron, Ohio, 
or anywhere else in the state of Ohio on smoking 
and health issues, correct? 

A No poll that was exclusively from Ohio 
or Akron. 

Q And you're aware from time to time that 
local or community polls ask the same questions as 
national polls, and the local and community polls 
may in fact have the statistically-significant — 
strike that. I'm sorry. 

You're aware that there are 
examples of local or community polls that ask the 
same questions as national polls during the same 
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time frame and that the results of those two have 
statistically-significant differences, correct? 

A That can happen, yes. 

Q And you have seen examples where that in 
fact has happened, correct? 

A Yes. 

Q So if I asked you the question of 
whether you have an expert opinion of the common 
knowledge of the specific link between cigarette 
smoking and lung cancer from 1950 to 1965, 
specifically among people of the state of Ohio, 
the only thing you could refer to me as a basis 
for your opinion would be the national polls that 
include people from the state of Ohio, correct? 

A Right. Well, the — the information is 
drawn primarily on national polls. The other 
surveys are from communities which are outside of 
Ohio. So the only information that's coming from 
within the state of Ohio are from the national 
polls. 

Q Dr. Smith, what percentage of the people 
in the state of Ohio in 1950 had knowledge of the 
link between cigarette smoking and lung cancer? 

MR. SMITH: Object. Go ahead. 
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THE WITNESS: Based on the best 
information available, one would take and say 
that — in Ohio in 1950, right? 

BY MR. PROCTOR: 


Q Correct. 

A That probably — that the level of 
smoking and lung cancer, right? Is that what you 
said? 

Q Correct. I can restate the question to 

be clear. 
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A Well, the two part answer is the best 
available information would point to an 
understanding — that people in Ohio in 1950 would 
have an understanding level of around 40 percent. 
There is no, to my knowledge, no definitive 
information based on a 1950 Ohio poll that can 
establish that more precisely. 

Q And you base that answer on what? 

A Based it on the — in effect, an average 
of the national polls from the 1950s, which are 
both — which are the best proximate information 
to answer the question about Ohio in the year 1950 
specifically. 

Q Based upon that same analysis, if I were 
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to ask you what percentage of the people of Ohio 
had read or heard about the link between cigarette 
smoking and lung cancer in the 1950s, what would 
your answer be? 

A Well, in the — 

MR. SMITH: Object. Go ahead. 

THE WITNESS: 1950s changes it. It's 
harder to say that because the poll results at the 
national level shows more variability, and clearly 
the American Cancer Society's report in the 
mid-'50s made at least a temporary impact on 
exposure to the information. 

So it's much harder to generalize 
over that decade as a whole because there's clear, 
significant variation in that period. You would 
say that during the period, it probably ranged in 
the range from 60 to 90 percent at different 
points in the '50s. 


BY MR. PROCTOR: 

Q Dr. Smith, the only data you have from 

national — you have no data from Ohio surveys — 
A Right. 

Q — and polls, correct? 

A Yes. 
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Q The only data you have regarding the 
specific question I asked, as to whether people 
had read or heard of the link between cigarette 
smoking and lung cancer, come from the three 
national polls we identified on table one of your 
expert report, correct? 

A Right. 

Q Two polls conducted in 1954 and one in 
1957, correct? 

A Let me just double-check that. 

Yes. 

Q And based upon the methodology you just 
described for me, your best judgment would be that 
the citizens of Ohio would have the same or 
comparable results if asked those same questions 
during the same time period among Ohio citizens, 
correct? 


A Yes. If you asked me between '54 and 
'57, I would have said between 78 and 90 percent, 
based exactly on this. Expanding it to the entire 
'50s, I have to take and rely on a little more 
margin and the fact that there was perhaps some 
cumulation of knowledge over time. 
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If you go back to this 1942 poll, 
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where there was a major article in Reader's 
Digest, only a quarter of the people indicated 
exposure to that bit of information, indicating 
that at an earlier time point, the knowledge 
levels may well have been lower. 

Q Okay. From 1954 to 1957, that's the 
time frame I want to focus on, if I were to ask 
you what percentage of the people of the state of 
Ohio had read or heard about the specific link 
between cigarette smoking and lung cancer, your 
response would be between 78 percent and 90 
percent, correct? 

A Right. The national poll is the most 
relevant information, and Ohio is known to, in 
most cases, be reasonably similar to the country 
as a whole, unlike some other states which tend to 
be much more outliers. 

So based on the best available 
information, one would assign the Ohio beliefs, 
knowledge, attitudes in Ohio as being close to the 
national figures, which is what we've just cited. 

Q Dr. Smith, you used the word "public 
knowledge" on the title of your expert report in 
this case, correct? 
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A Yes. 

Q And from reviewing the Sixth Circuit 
opinion that Mr. Smith has been addressing and the 
Ohio product liability statute which you received, 
the word or the words "common knowledge" are used, 
correct? 

A Right. 

Q Is there a difference between public 
knowledge and common knowledge? 

A Yes, there's certainly a difference in 
those terms. They're not even designed to be 
synonymous. Public knowledge is not — public 
knowledge is referring to, in effect, the 
knowledge of the people or the public in the 
whole. 

Common knowledge, as I've come to 
understand it, is referring more to a level of 
that public knowledge. Whether the level of 
public knowledge has risen to a certain — certain 
standard that we can say it is common or general 
or, even stronger terms, universal knowledge or 
whatnot, all of those reflect public knowledge, 
and the question is what level of public knowledge 
has been achieved. 
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Q Common knowledge is a measure of the 
level of public knowledge, is that correct? 

A Yes. That's the way I see it. 

It's not expert knowledge, it's 
not, you know, other more limited — not what the 
medical community knew, not what the tobacco 
companies knew. What the public in general knew. 

Q What level of public knowledge must 
there be before you would call something common 
knowledge? 

A I would say at the minimum there has to 
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be a clear majority of people that had the 
knowledge before you could say that the public 
knowledge rose — that some specific bit of 
knowledge that the public held rose to the level 
being common knowledge. 

Q And just so we're clear, when you say 
clear majority, can you quantify that in a 
percentage term for me? 

A Well, there's two ways to quantify it. 
The minimum definitional measure of majority 
opinion is half plus one. For a survey, in order 
to take and have a clear majority, you have to be 
confident that your estimate is above that half 
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point. 


Given that what we referred to 
earlier as the margin of sampling variation in 
surveys at this time, a number between 47 and 53 
percent, roughly speaking, one could get more 
precise in talking about specific surveys, but a 
number in that range would be ambiguous. A number 
53, 54 and above, you could begin to talk about a 
statistically-reliable — you could make the 
statement, a statistically-reliable statement, 
that a majority believed, thought, felt, whatever, 
the particular thing. With a number, you know, 
again substantially below it, you could say 
clearly the majority didn't. 

Within sampling variation, if 
you're right at 50 percent, you cannot make a 
categorical statement about this, and that's why 
in order to — as I see the term, common knowledge 
would imply a still — a clear, 
statistically-reliable establishment that a 
majority, as a minimum — I mean, I also emphasize 
that I would see this as a lower threshold 
definition of what's common. 

The minimum requirement would be 
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that you could clearly say a majority believed, 
felt, thought, whatever you're dealing with, the 
particular bit of information. 

Q So I mean to be very precise, then, you 
would find the level of common knowledge — you 
would find that the level of public knowledge must 
be at least 54 percent? 

A Well, this has to do with survey 
precision. If you had a very precise survey, you 
might be able to push it lower towards that. 

Given the — we have two things here. Looking at 
individual surveys, we can draw one conclusion. 
Looking at multiple surveys allows us to draw a 
slightly revised conclusion because you can draw 
conclusions from the combined statistical picture 
at the multiple surveys. But then you have to 
generalize over the period of which those surveys. 

When you're dealing with one 
survey, you can say in April of 1960, or whenever 
you're doing it, within this level of variability, 
the public believed this. And this is the 
confidence intervals that we were talking about 
earlier. When we talk about a series of polls, we 
can look at the average — what's called the 
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pooled average of those, and we can say — 

Q Polled or pooled? 

A Pooled. 

Q P-O-O-L-E-D, okay. 

A Yeah. We can talk about the — that as 
a second estimate, the estimate of the 
collective — the results of the collective or 
pooled results of those polls, and we can also 
talk about the — the reliability with the 
variation around that estimate, too. 

And so those are two basic ways you 
can interrogate this data. 

Q So as an expert in polling, if I asked 
you what the threshold gold standard was that I 
needed to look for to determine when a particular 
issue reached the level of common knowledge, the 
maximum level I would need to find would be 54 
percent, correct? 

A For surveys with this degree of 
precision, yes. If you were getting — if you 
were getting a poll with 54 percent, with the kind 
of statistical precision that these Gallup polls 
had, based on their sample size and their design, 
design characteristics, you would have a basis to 
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say that this was — you could reliably say, at 
the .05 level, that the majority believed or did 
not believe the particular thing. 

Q And at 54 percent, based upon the 
methodology used by these Gallup polls for 
whatever the question is one might ask, if 54 
percent or more responded yes to that question, 
you, as an expert in polling, would say that that 
constitutes common knowledge, correct? 

A I would say that that — 

MR. SMITH: Excuse me just one second. 

I just want — I object. I want to say that 
ultimately that definition is going to be 
determined by the judge. Go ahead. 

MR. PROCTOR: Absolutely. You can have 
a continuing objection. 

MR. SMITH: That's right. 

THE WITNESS: I would say that the 54 
percent, from one of these surveys, would 
determine at that point of that survey that you 
could reliably say that a majority believed that, 
and that would be my minimum threshold definition 
of common knowledge. 

///// 

163 

BY MR. PROCTOR: 

Q And to put that linkage together, what 
you're saying ultimately, though, is if 54 percent 
or more answered yes to a particular question, 
that, in your expert opinion, would constitute 
common knowledge, correct? 

A It would — yes. It would indicate at 
the time of that poll that you had reached the 
minimum threshold in a statistically-reliable 
fashion. Of course, one has to look at the 
totality of the results. If there are one poll, 
that's all you can base it on, and it would be a 
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weaker conclusion. 

If you have five or six polls, you 
would look at the totality of those and you would 
have a — and common knowledge is something that 
could wax and wane and you could talk about it at 
specific points or the average over the covered 
period. 

Q And if the average over the covered 
period is 54 percent or higher, then you, as an 
expert in polling, would say that constitutes 
common knowledge, correct? 

A Right. If there were a series of polls 
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for which that level was reached over a period of 
time, then one — it would strengthen one's 
conclusion and one would say that during that 
period of time the information indicates there was 
a statistically-reliable majority, which I would 
interpret as the minimal definition of what common 
knowledge would be. 

Q What's an open-ended question? 

A An open-ended question is one in which 
the response categories are not offered as part of 
the question itself, as opposed to a close-ended 
question in which both the substantive part of the 
question as well as the appropriate response 
categories are given at the time that the question 
is read or written, if it's a self-administered. 

Q In order to measure common knowledge, is 
it better to use open-ended questions or 
close-ended questions? 

A It would be ideal to use both. 

Q A series of one or more questions that 
are open-ended and one or more questions that are 
close-ended would be the ideal way to measure 
common knowledge, correct? 

A Right. 
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Q Are the open-ended questions in and of 
themselves sufficient and accurate to measure the 
state of common knowledge? 

A An open-ended question — well, an 
open-ended question — a single open-ended 
question could be as adequate as a single 
close-ended question, to answer it. For this 
issue — for some issues close-ended and for some 
issues open-ended questions have an advantage. 

Q I'm sorry, I didn't follow you. Could 
you say that again, please? 

A For some things that you're trying to 
collect information on, a close-ended or an 
open-ended question would have an advantage over 
the other. 

In this case, I do not 

automatically see where one would be naturally or 
inherently superior to the other. They both could 
be adequate and useful in answering that question 
and do not automatically have a priority of one 
over the other. 

Q In the issue of measuring common 
knowledge of the link between cigarette smoking 
and lung cancer, you would deem both open-ended 
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questions and close-ended questions to be 
reliable, correct, assuming they were worded 
properly? 

A Right. I mean, assuming wording and 
coding and everything else has been done, there's 
nothing in the nature of a question being either 
closed or open that would automatically 
differentiate itself in terms of its potential for 
yielding scientifically-reliable information. 

Q Can you measure — how about in other 
areas, does it differ depending upon what area 
you're trying to measure, as to the propriety of 
using an open-ended question? 

A Well, one of the classic examples is 
what is called aided and unaided recall. An aided 
recall question would be like the millionaire 
game. They give you the four answers. One of the 
right answers are there. And you may not 
spontaneously have been able to think of the 
capital of Egypt, but when you see Cairo listed 
there, you know it's Cairo. 

So that's the difference between 
how a close-ended question, which of these is the 
capital of Egypt versus what is the capital of 
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Egypt, could produce quite different reported 
knowledge levels, because aided recall greatly 
makes the task easier than unaided recall. So 
that's an example where there could be 
differences. 

MR. SMITH: Can I have 30 seconds? 

MR. PROCTOR: Oh, okay. I thought you 
said there was 30 seconds left. 

We'll have to wait until Russ gets 

back. 

(A recess was taken.) 

BY MR. PROCTOR: 

Q Dr. Smith, you understand you're still 
under oath, correct, sir? 

A Yes. 

Q Dr. Smith, we were talking about 
open-ended questions. Is an open-ended question 
the same as a free response question? 

A I don't recall any distinction between 
those terms. It's certainly — the open-ended 
question is the one that, while I've heard the 
other one, is in my experience the much more 
commonly used phrase. 

Q Going back to your example of 
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whatever — want to be a millionaire, I guess it 
was, what is the impact in terms of the 
reliability and measurement of the responses based 
upon whether it's aided or unaided recall that's 
used? 

A Well, aided recall does two things. If 
it's a matter of getting the correct answer, it 
is — will increase the chance of someone getting 
the correct answer because both there's a finite 
set of answers, and you know one of them is 
correct, and because the actual appearance of that 
word jogs your memory. 

Another example of an aided recall 
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would be if I had a list of 50 magazines. Now, I 
may subscribe to none of them, I may subscribe to 
all of them, but if I asked you spontaneously what 
magazines do you subscribe to, you're going to 
come up with a lower number than if you 
conscientiously looked through that 50 list, 
because then if you do get Guns & Ammo and you see 
it on the list, that will jog your memory enough 
so that you will recall it. 

You might remember Time, you might 
remember Sports Illustrated. Guns & Ammo might 
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slip your mind as you're doing the difficult 
cognitive task of trying to think of all the 
different magazines that I do. 

So cognitively, it's a 

fundamentally different recall process, which is 
why you can get substantially different results 
between the different forms of close-ended, aided 
recall questions and a pure open-ended question 
with no recall — with no clues of any kind, other 
than the bare information that is needed to convey 
the information that you're seeking. 

Q You rely upon, in your report, some 
open-ended questions pertaining roughly to the 
issue of what causes cancer, correct? 

A That's correct. 

Q And in those types of questions, people 

were not given a multiple choice test, so to 
speak, correct? 

A Right. 

Q They were simply asked to respond to 

that question and list either one or more items 
that they felt or believed caused cancer, correct? 

A That's correct. 

Q And do you believe that is an accurate 
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and reliable methodology to use to determine 
whether people believe cigarette smoking causes 
cancer? 

A It is a reliable and useful way to ask 
that question. The — the strength of the 
question is it gets spontaneously unshaped 
responses in which people mention the things that 
are most relevant in response to it. Its 
limitation is it will get fewer things mentioned 
overall than a long list of aided recall 
questions. 

Q So the fact that someone did not respond 
"cigarette smoking" to that question certainly 
does not mean that that person does not believe 
that cigarette smoking causes lung cancer, 
correct? 

A Well, all we can say is in the context 
of that question, it means it was something that 
did not come to their mind as a cause. Whether 
another form of a question would cause them to 
answer that it was or wasn't could only be 
determined by actual experimentation to find out 
whether a different form of the question would 
produce a different answer. 
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Q While you view that information as 
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helpful in formulating your opinion in this case, 
you can't tell me, can you, that the fact that 
someone failed to list cigarette smoking as a 
cause of cancer in one of those open-ended 
questions means in and of itself that that person 
did not believe cigarette smoking did cause lung 
cancer, correct? 

A Well, as I just said, different 
questions can elicit different information. We 
know that this question, the open-ended question 
formats that we're referring to, did not elicit 
such a connection. We cannot rule out that a 
direct question, do you think smoking causes 
cancer, might not have elicited a response. 

The — each are equally — well, 
no, "equally" isn't the right word. 

Each are reliable and useful within 
the understanding of the nature of the information 
they are eliciting. The open-ended question 
elicits what people think are the most relevant 
and most easily accessible information in response 
to the question. 

With aided recall, then they have 
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additional information and they do additional 
cognitive processing and they can come up with 
answers — well, the typical thing is, as in the 
magazine example, is they will come up with 
additional mentions. Not everyone. Some people 
are very thorough and are — you know, have their 
thoughts on a topic very well-organized, but on 
average, you would tend, with aided recall, to get 
more mentions of more things. 

Q Let's switch topics a little bit. If I 
wanted to measure what it was that caused someone 
to start smoking, okay, and I asked the following 
open-ended question, we are interested in knowing 
as best you can recall what influenced you to 
start smoking, please think back to when you first 
started smoking, what person or event caused you 
to start smoking, would that be a reliable and 
useful means to use to determine what caused that 
person to start smoking? 

A Well, that has several characteristics 
that one has to consider. First, what is the 
recall period. Is this a year or 50 years after 
they started smoking. The longer it is, 
irregardless of the nature of the question, the 
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less reliable it is going to be. 

Second, there is some clear 
prompting. It doesn't seem like it at first 
glance, but it talks about people or event, and 
that focuses on a very specific factor rather 
than, well, of course, you know, I was a teenager 
and of course I became interested in sex or of 
course I started to want to have a drink or 
something. Just a more — you know, it focuses on 
trying to pick a very specific thing, which is 
framing the question in a certain way. 

Then there is the other problem of 
causal attribution. Now, why did I fall in love 
with my wife. Well, was it her charm, her 
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attractiveness, the fact that I just happened to 
meet her that night. I mean, you know, the answer 
to that is, for most people, is they probably 
really can't truly say that. Causal attributions 
are always — are one of the most difficult things 
of establishing. So that's what I can say about a 
nature like that. 

Retrospective is problematic. 

Causal attribution is problematic. What would be 
less problematic would be more detailed questions. 
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Like again if we go back to smoking, did your 
friends smoke at that time, did your parents smoke 
at that time, were you exposed to cigarette 
advertising. Those things could be more reliably 
reported because they're more concrete than what 
among all those things in your life caused you to 
do it. 

So there are — there are nature — 
there are aspects of that question which I find as 
problematic. It doesn't mean that all of the 
information that would come from that question 
would be without any merit, but there are some 
definite design concerns I would have with that 
question. 

Q And belief questions can be causal 
questions as well, correct? 

A Well, depends what kind of belief. If 
it's why you believe something, yes. If it is do 
you believe the sun is going to come up tomorrow, 
well, you used the word "believe," but it's not 
problematic in that kind. Most people would say 
yes, based on all my experience and all I know 
about science, I would believe that. 

Q And going back to the question I asked 

175 

you which you've been commenting on, the — how 
would you evaluate the responses given to that 
question? And what I mean by that is would you 
deem — let me strike that. 

Going back to the question that 
we've been discussing, that you've been commenting 
on, how would you evaluate the responses that in 
fact were given to that question? 

A Well, again, I would have to know 
more — you know, I'd have to know the average 
period of recall and other things about the 
situation, but I would evaluate responses to those 
questions, assuming they were accurately recorded 
and presented as potentially useful, but with a, 
you know, with a clear — you know, before I even 
looked at the responses, some, you know, clear 
concerns going in. You would have to temper your 
analysis of that based upon these concerns. 

And also based upon the one major 
limitation of questions like that is open-ended 
questions, which calls for long, complex answers, 
sometimes have problems of inadequate — unlike 
this wonderful job we're getting today in which 
everything is being perfectly transcribed, in some 
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survey situations, they'll say — one of the most 
common questions is what is the most important 
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problem facing the country today. And instead of 
writing down the two-sentence answer, an 
interviewer will write down "unemployment" and 
that's all that's preserved. 

And so one would be very careful, 
that we'd want to know if the original data 
collection was really preserving exactly what was 
being said as opposed to a greatly condensed set 
of responses. 

Q If in response — 

MR. PROCTOR: Just a couple more 
minutes, Russ? 

MR. SMITH: Yeah. 

BY MR. PROCTOR: 

Q If in response — 

MR. SMITH: Because I've got to try to 
set up this other one. 

MR. PROCTOR: Yeah. I'll be done in 
just a couple minutes. 

BY MR. PROCTOR: 

Q If in response to that question I just 
talked with you about, 34 percent of the people 
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responded "other friends smoked," you wouldn't 
have any reason to believe that those 34 percent 
believed other than other friends smoking caused 
them to start smoking, correct? 

MR. SMITH: Object. 

THE WITNESS: The first conclusion I 
would draw from that is clearly I would find 
support for what would have been a hypothesis 
going in, that peer pressure is a major factor in 
adopting of any behavior, smoking being one of 
them. The fact that I got a lot of mentions of 
peer things I would find as supportive of the 
hypothesis that I had, but then I would also go 
back to the question that — to the fact of the 
question. 

The question itself had mentioned 
people or events, so it had kind of tilted things 
for the mention of specific others, and I would 
hold that in — as a factor in considering how 
much — you know, a more neutral question would be 
what made you start smoking, which would not have 
mentioned people or events. And then I would be 
interested to see did you get as many people 
mentioned as in this question, which is beginning 
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to narrow the focus a little bit. 

Q Is seeing an advertisement an event? 

A In the broad definition, you can call 

almost anything an event, but an event would have, 
as most people would interpret it — for example, 
we ask the question: What is the most important 
event in the last ten, 20 years, various time 
frames. What people mentioned there are discrete 
important events, an assassination, a war, a 
recession, not ongoing systemic things like 
marital discord. 

Now, you can think of ten years of 
marital discord as a whole bunch of events, which 
in one sense they are, but that's not what's 
usually brought up in most people's mind. They 
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think of very specific major occurrences, is what 
usually is brought up by the word of "event." 

Q And if not a single person responded to 
the question I asked you by listing seeing 
advertisements, what conclusions would you draw 
from the responses to that poll, regarding the 
effect of advertising on getting people to start 
smoking? 

A That would indicate that — several 
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things. It would indicate that perhaps people did 
not think that advertising was included under 
people or events. It would — it also might 
indicate that people did not think, you know, the 
obvious conclusion, that advertising was the 
causal factor that mattered. 

I'm sure if I thought about it, you 
know, a more extended period, there might be other 
conclusions that one might draw from it, but 
that's what occurs right now. 

Q And one reasonable conclusion from a 
polling expert, in response to the question I gave 
you and the absence of advertising as a response, 
is that the people did not think that advertising 
caused them to start smoking, correct? 

A Well, what I would say is if the results 
that you just reported came up in a survey, what I 
would say is that question does not bring to mind 
advertising as a cause, is what I would say, and 
within — and within the limitation of that 
question, it would indicate that advertising 
wasn't a cause. But as I said even before this 
mention of a possible result about advertising is 
this question is limiting the focus of what people 
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refer to. 

Q And within the limitations of that 
question, though, a reasonable interpretation from 
a polling expert could be that those people 
believed advertising did not cause them to start 
smoking, correct? 

A Well, as I said — 

MR. SMITH: Object. 

THE WITNESS: — that question 
indicates, again, if carefully collected and 
coded, that that advertising was not being brought 
to mind as a cause by that question, that's — 

MR. PROCTOR: Okay. And, Russ, we're 
done. I've got — 

MR. SMITH: You and the court reporter 
will stay and go over — 

MR. PROCTOR: Yeah. 

MR. SMITH: And just leave them over 
there when you're done. 

(Off record discussion.) 

(Witness excused.) 

(Mr. Russ Smith not present.) 

MR. SUFFERN: Unsigned letter from 
Dr. Smith to Mr. Smith and Mr. Nace, dated 
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2-1-2001, regarding special expertise he can bring 
to the case. 

Next, statement of trial testimony 
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of Tom Smith. 


Next, document regarding 
Mr. Smith's rate of compensation. 

Next, unsigned letter from Tom 
Smith to plaintiff's counsel, forwarding the 
penultimate version of his report dated 5-4-01. 

Next appears to be a draft of 
Mr. Smith's report, with the handwriting in 
parentheses on the front that appears to read 
"clear majority." 

Next, expert report of Dr. Scott 

Appleton. 


Next, expert report of W. Kip 


Viscusi. 


Next, fax cover sheet from 
Dr. Smith to plaintiff's counsel, forwarding a 
version of the report of Dr. Smith. 

Next is an expert witness 
declaration of Joan Hoff. 

Next is a document with a Post-it 
note which reads "see Tom," which appears to be an 
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early draft of Dr. Smith's report containing 
handwriting. 

Next is a fax from Dr. Smith to 
plaintiff's counsel with what appear to be 
proposed or draft bar graphs of information 
contained within Dr. Smith's tables. 

Next is a handwritten note from the 
Westin with the following — containing the 
following handwriting: 1950-65, Ohio, can't sue 
if, quote, common belief, closed quote, smoking 
caused lung cancer. And then the words "do it." 

Next are — next is a letter dated 
1-28-01 from Dr. Smith to plaintiff's counsel, 
regarding his assignment in the case, followed by 
a draft of the same letter, unsigned. 

Next is a version of Dr. Smith's 
report which appears — which contains various 
marginalia and the word on the front handwritten, 
the word "old." 

Next is another draft of 
Dr. Smith's report with marginalia and 
handwriting. 

Next, a printout of an e-mail 
message from Dr. Smith to someone identified as 
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Richard@opinion.isi.uconn.edu, regarding 
impossibility of aligning the percentages of 
certain polls. 

Next, another e-mail printout from 
Richard C. Rockwell of the Roper Center at Uconn 
to Dr. Smith, regarding potential data entry 
problem. 

Next is an e-mail printout from 
Dr. Smith to Lois Timms-Ferrara, dated 5-1-01, 
regarding various data from the Gallup polls. 

Next is another draft of 

Dr. Smith's report which contains some handwriting 
in the margins. 

Next is another printout of an 
e-mail from Lois Timms-Ferarra to Dr. Smith, dated 
April 25th, '01, subject: Not hazardous to your 
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health. 

Next is a — it looks like a 
bibliography identifying the following article, 
"Connect to the" — I'm sorry, "From Prohibition 
to Regulation: Comparing Two Antismoking 
Movements." It's identifying an article authored 
by Ronald J. Troyer, followed by what appears to 
be a reprint of that article. 
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Next is a document entitled "Hoff's 
Statements on Polls and Smoking," dated June 12, 
2001 . 

Next appears to be a facsimile from 
plaintiff's counsel to Dr. Smith, forwarding the 
Ohio product liability statute and the Sixth 
Circuit opinion in this case, with very — which 
opinions are marked up, contain marginalia, and 
the fax cover sheet contains a handwritten note. 

Next is a letter dated 1-25-01 from 
plaintiff's counsel to Dr. Smith, thanking him for 
his willingness to examine the common knowledge 
issue in this case and forwarding the 
aforementioned statute and court decision. 

Next are additional copies of the 
product liability statute and the Sixth Circuit 
opinion in this case. 

Next appears to be a partial list 
of Dr. Smith's references, number — actually, 
it's several different documents simply entitled 
"Reference List," and there are one, two, three — 
four pages. 

A copy of a letter dated December 
29, 1988, from Otis R. Bowen, M.D., to the 
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Honorable Jim Wright, Speaker of the House of 
Representatives. 

Next, a copy of a letter dated 
December 29, 1988, from Dr. Bowen to President 
Bush. 

A document entitled "Forward," 
appears to be the 1979 surgeon general's report 
and various pages from that report. It's the 
forward to that report, apparently, and prefaced 
in their entirety. And it looks like the 
acknowledgments from that report as well and the 
table of contents from that report. 

Next, handwritten notes, front and 
back, loose leaf paper. Appear to be some of 
Dr. Smith's raw data and his calculations 
interpreting the data. 

Next is an e-mail message from 
Katherine Rosich, dated 5-21-01, to Dr. Smith, 
forwarding material on the CNSF exhibit. 

Next, more handwriting, apparently 
by Dr. Smith, with some analysis of the data. 

Next, a letter dated May 10, '01, 

from plaintiff's counsel to Dr. Smith, enclosing a 
copy of Chapter 4, "Trends in Public Beliefs, 
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Attitudes and Opinions About Smoking," from the 
1989 surgeon general's report. 

Next is a handwritten note, red 
pencil, phone numbers, various other information. 


http://legacy.library.ucsf.§dttJi(fti#plDrt^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/hsjl0001 



5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 


And on the other side of the document, entitled 
"Analysis of Variants," which appears to not 
relate to this case. 

Fax cover sheet from Dr. Smith to 
plaintiff's counsel, forwarding a letter dated 
2-1-01, wherein Dr. Smith identifies the special 
expertise that he claims to bring to the case. 

Next is another fax cover sheet 
from Dr. Smith to plaintiff's counsel, dated 
1-29-01. Unclear as to what, if anything, it was 
forwarding. 

Next is a copy of Chapter 4, 

"Trends in Public Beliefs, Attitudes and Opinions 
About Smoking," various pages of which have been 
marked by — apparently by Dr. Smith. 

Next is an unsigned letter dated 
5-11-01 from Dr. Smith to plaintiff's counsel, 
forwarding a copy of his report, his CV, a short 
bio, a statement on compensation, a statement on 
prior testimony. 
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Next, handwritten note bearing the 

date May 16. 

Next, two pages containing what 
appear to be early drafts of some of the tables in 
Dr. Smith's report. 

Next, a document entitled "The 
Polls: Cancer" from Public Opinion Quarterly, 

Volume 30, Issue 2, summer 1966. It's eight 
pages, with handwriting in the margins. 

Next, fax cover sheet from 
plaintiff's counsel to Dr. Smith, dated June 8th, 
'01, forwarding a copy of a letter from 
Mr. Proctor to Mr. Smith, dated June 6, '01, with 

some handwriting on the letter. 

Next, cover sheet from Lois 
Timms-Ferarra, dated 05-1-01, to Dr. Smith, 
regarding not hazardous to your health. Appears 
to be a copy of an earlier fax. 

Next, search results from I-Poll 
regarding Gallup Poll January 1954. 

Next, document from the same source 
regarding Gallup Poll 1949. 

Next document, entitled "Table X," 
appears to be a draft of some of Dr. Smith's 
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tables. 


Next, a printout from what appears 
to be the I-Poll website regarding Gallup Poll 
July 1957. 

Next, same source regarding Gallup 

Poll 1958. 


Next, same source regarding Gallup 
Poll December 4, 1957. 

Next, same source regarding Gallup 
Poll January 1954. 

Next are 14 pages of documents from 
the same source regarding various polls. 

Next is a periodical entitled "The 
Public Perspective, From Coffin Nails to Save the 
Kids," dated August/September 1998, Volume 9, 
Number 5, publication of the Roper Center, with — 
inside of which is an e-mail printout from 
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Dr. Smith dated 5-1-01 to Dave Wilber Martel, 
apparently of the Roper Center, thanking him for 
forwarding this reference. 

Next is a document entitled "A 
National Study of Health Beliefs" from the Journal 
of Health and Human Behavior, Volume 7, Issue 4, 
winter 1966. 
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Next is an article from Journalism 
Quarterly, entitled "The Impact of Health News on 
Attitudes and Behavior," by Charles F. Cannell and 
James C. MacDonald. Can't find a date. 

Next is a document entitled "The 
Public Image of Cancer Etiology" from Public 
Opinion Quarterly, Volume 25, Issue 3, autumn 
1961. Contains some handwriting in the margins. 

Next is a document entitled "Public 
Opinion, 1935 to 1946." Appears to be the cover 
page from this publication of Princeton University 
Press from 1951, and it includes one page of 
reporting on various survey questions. 

Next is a document entitled "The 
Polls: Smoking" from Public Opinion Quarterly, 
Volume 30, Issue 1, spring of 1966. 

Next, eight pages of printouts from 
what appear to be searches conducted on the 
Internet by Dr. Smith, or medline searches. 

Next is a fax cover sheet from 
plaintiff's counsel to Dr. Smith, dated April 24, 
2001, asking him about his rate of compensation. 

Fax cover sheet from Dr. Smith to 
plaintiff's counsel, dated 6-12-01. Unclear what 

190 

it's forwarding. 

Next, a pink sheet with what 
appears to be a log of Dr. Smith's time on the 
case. 

Next is another copy of the 
document entitled "Hoff's Statements on Polls and 
Smoking," June 12, '01. 

Document entitled "Source Material 
for Ten Polls Listed in June 6, 2001 Fax," and 
what appears to be another copy of that same 
document. 

Next are eight pages of again what 
appear to be results, search results, from 
searches Dr. Smith has conducted. 

Next is a printout of an e-mail 
from Lois Timms-Ferrara, dated May 3rd, '01, to 
Dr. Smith. No subject given. 

Fax transmission report. 

Next is a statement signed by 
Dr. Smith of his rate of compensation. 

Next, a printout of an e-mail from 
R. Bryan Nace to Dr. Smith, asking Dr. Smith to 
call them to discuss various things, including 
deposition dates. 
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Next is a handwritten sheet, 
bearing the date — appears to be 5-16, containing 
a phone number, identification of a trial date in 
this matter, and a notice that reads 7-30, quote, 
challenge date, closed quote. 
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Next appears to be the printout of 
a 1989 — first page of — the cover page of the 
1989 surgeon general's report. 

Next, in a file which bears the 
heading, all caps, AIPO 585-K, it includes what 
appear to be printouts or copies of questions 
from, I believe, the Gallup Poll. And that folder 
has nine pages in it. 

Next are various books, the first 
one entitled "The Gallup Poll, Public Opinion, 

1935 to 1971." It has the following — do you 
think we need to identify each page that he's 
marked there? 

MR. PROCTOR: No. 

MR. SUFFERN: With various pages marked. 

Second book, entitled the "Gallup 
Poll, Public Opinion 1935 to 1971," with 
additional pages marked. It looks like we have 
Volumes I, II and III of that same publication 
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with various pages marked. 

Finally, a book entitled "Use of 
Tobacco" from the U.S. National Clearinghouse for 
Smoking and Health, and it too has various pages 
marked, dated July 19 — copyrighted 1969. 

I think that's it. 

(Proceedings adjourned; signature 

reserved.) 


STATE OF ILLINOIS 
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2 COUNTY OF COOK ) 


3 JOCELYN TOMPKIN, et al. 

vs . 

4 AMERICAN BRANDS, et al. 

5 5:94:CV1302 


6 

7 I hereby certify that I have 

8 read the foregoing transcript of my deposition, 

9 given on June 21, 2001, consisting of pages 

10 through , inclusive, and I do again subscribe 

11 and make oath that the same is a true, correct and 

12 complete transcript of my deposition so given as 

13 aforesaid, as it now appears. 
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Please check one: 

I have no corrections 
Number of errata sheets 
enclosed 


(signed) 

THOMAS W. SMITH 

SUBSCRIBED AND SWORN TO 
before me this day 

of , A.D., 2001. 

NOTARY PUBLIC 


ERRATA SHEET 

Case Name: JOCELYN TOMPKIN, et al. 
vs . 

AMERICAN BRANDS, et al. 
Deposition of: THOMAS W. SMITH 
Date Taken: June 21, 2001 

Page Line Change: 
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DATE: 

Signature: 

STATE OF ILLINOIS 

COUNTY OF COOK 
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I, Karyn Chalem, Certified 
Shorthand Reporter and Registered Professional 
Reporter, do hereby certify that on the 21st of 
June, 2001, the deposition of the witness, 

THOMAS W. SMITH, called by the Defendants, was 
taken before me, reported stenographically and was 
thereafter reduced to typewriting under my 
direction. 

The said deposition was taken at 
the National Opinion Research Center, 1155 East 
60th Street, Chicago, Illinois, and there were 
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present counsel as previously set forth. 

The said witness, THOMAS W. SMITH, 
was first duly sworn to tell the truth, the whole 
truth and nothing but the truth, and was then 
examined upon oral interrogatories. 

I further certify that the 
foregoing is a true, accurate and complete record 
of the questions asked of and answers made by the 
said witness, THOMAS W. SMITH, at the time and 
place hereinabove referred to. 
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The undersigned is not interested 
in the within case, nor of kin or counsel to any 
of the parties. 

Witness my official signature on 
the 27th day of June, 2001. 


KARYN CHALEM, CSR, RPR 
CSR #084-004167 
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SPHERION DEPOSITION SERVICES 
11 South LaSalle, Suite 1150 
Chicago, Illinois 60603 
(312) 553-0733 


June 27, 2001 
Russ Smith 

A. Russell Smith Law Offices 
503 Key Building 
159 South Main Street 
Akron, Ohio 44308 

IN RE: TOMPKIN vs. AMERICAN BRANDS 
COURT NUMBER: 5:94:CV1302 
DATE TAKEN: June 21, 2001 
DEPONENT: THOMAS W. SMITH 

Dear Mr. Smith: 

Enclosed is the deposition transcript for the 
aforementioned deponent in the above-entitled 
cause. Also enclosed are signature pages, if 
applicable, and errata sheets. 
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Per your agreement to secure signature, please 
submit the transcript to the deponent for review 
and signature. All changes or corrections must be 
made on the errata sheets, not on the transcript 
itself. All errata sheets should be signed and 
all signature pages need to be signed and 
notarized. 

After the deponent has completed the above, please 
return all signature pages and errata sheets to 
the office at the above address for distribution 
to the respective parties. 
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If you have any questions, please call at the 
phone number above. 

Sincerely, 

Steve Artstein Karyn Chalem 

Signature Department Court Reporter 
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cc: Craig E. Proctor Michael J. Suffern 
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